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Education Assistance and Medical Benefits Regniat

|. INTRODUCTION

The South African Coalition for Transitional JestiSACTJ or the Coalition)
submits the following comments regarding the May2(10 General Notice 282 published
in the Government Gazette. The SACTJ consistseoKhulumani Support Group, Centre
for the Study of Violence & Reconciliation, Instéufor Justice and Reconciliation, Human
Rights Media Centre, South African History Archivegernational Center for Transitional
Justice, Freedom of Expression Institute and tlaifia Centre for Victims of Violence and
Torture.

The SACTJ is an umbrella body of organizationskivay to advance the rights of
victims of past conflicts and to hold the Southiédin government accountable to its
obligations. The member organisations are corenhitd helping secure the rights of victims
of apartheid-era human rights violations, raisingu@eness about these rights and holding
government accountable to its obligation§he Coalition focuses on issues that impact the
rights of victims of apartheid-era abuses includiagdons, prosecutions, reparations and
disappearances.

South Africa’s experience confronting the legacitapartheid has played a ground
breaking role in the development of the field ainsitional justice. However, South Africa
has to date failed to provide accountability in gndaserving cases or to deliver adequate
reparations to victims who sacrificed so much her liberation of the country. While the
promulgation of these regulations does reflecbagjllast an acknowledgment on the part of
government that action is needed on the questioepairations, these proposals are seriously
defective in many respects.

1. EXECUTIVE SUMMARY

The Coalition objects to the Notice 282 regulationgprocedural, constitutional, and
international law grounds. The Coalition’s firstimabjection is the failure of the

Department of Justice and Constitutional Developgni@onJ) to meaningfully involve victims
in the conceptualisation and drafting processyviliims have the right to public

participation, and despite their substantial eféotengage with government over the past
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twelve years, they have consistently been denigdraaningful opportunities to participate
and partner with government.

The Coalition’s second main objection is the falof the DoJ to extend these
educational and medical benefits to all victimgaiss human rights violations, as
contemplated in the Promotion of National Unity d&etonciliation Act of 1995 (the TRC
Act or the Act)—the enabling law behind these ragahs. This closed list policy is
inconsistent with the plain and just interpretatudrihe Act. The Act contains no provisions
that support a closed list of victims eligible feparations; it only stipulates the type of harm
that a person must have suffered in order to beidered a victim. Furthermore, the closed
list policy conflicts with the purpose of the Aethich seeks to rehabilitate and restore the
human and civil dignity of victims.

Moreover, our Constitution promotes social, ecolepand community rights. This
closed list policy is contrary to the Constitutipreamble, which commits to healing the
divisions of the past and establishing a sociesetdan social justice. It is also contrary to
the Constitution section 1 values of accountabiligégponsiveness, and openness. A closed
list policy is offensive to victims’ constitutionaight to equal protection under the law. The
DoJ’s differentiation between victims bears noaadil connection to any legitimate
government purpose. It moreover amounts to udiagrimination since it impairs the
fundamental human dignity of thousands of victinisvare not on the closed list.

Further, the failure to extend reparations twiglims of apartheid violates South
Africa’s obligations under international law, refted in a number of human rights
instruments that South Africa has ratified. Thevwénsal Declaration of Human Rights as
well as the International Covenant on Civil anditil Rights provides that every person
who has been a victim of gross human rights viorletiis entitled to an effective remedy.
South Africa lags behind countries such as Br&alu, Guatemala, and Sierra Leone, which
have established ongoing victim registration proces. Other countries such as Argentina
and Chile have repeatedly extended or reopeneiinviegistration procedures.

The Coalition is also concerned that the many ces&arily complicated
administrative procedures contained in the Not&2 2gulations will potentially render the
proposed assistance inaccessible to many.

Therefore, the Coalition respectfully submits filklowing comments and
recommendations, including: that the DoJ undertakepen and transparent process of
consultation and dialogue with civil society toise/the Notice 282 regulations so as to be
more responsive to victims’ needs; that the Dadnalll those who are victims of gross
human rights violations under the criteria spedifie the Promotion of National Unity and
Reconciliation Act to access these educationalraedical benefits; that the DoJ establish
ongoing victim registration procedures and tak@eratitive steps to register all victims of
gross human rights violations.

[11. COMMENTS
1) The Failure to Meaningfully Involve Victims intte Law-Making Process Undermines
Their Constitutional Rights.
Between 1999 and the present date, the Khulumagmp@&@t Group (Khulumani)—an
organization of survivors and families of victinstablished in 1995—and other groups have
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engaged in a range of activities to persuade tergment to address the needs of victims.
All these efforts have fallen on deaf ears.

)] Highlights from 12 years of campaigning.

Activities have included multiple marches to Rarient, the Union Buildings and the
Ministry of Justice. Meetings have been held witd Department of Justice and
Constitutional Development (DoJ), and numerougtstand memoranda have been
addressed to the Office of the President, the Mingf Justice and the Public Protector.
Khulumani and other groups have issued many ptatnsents and hosted workshops,
conferences and a reparations indaba to which gowent representatives have been invited.

In 2001, the Ministry of Justice handed a drafiarations policy to cabinet.
Khulumani requests for a copy were ignored. A Pribomoof Access to Information Act
(PAIA) request was lodged and refused. The appealrafused.

Khulumani organized a national reparations indab&gril 2001 in Cape Town.
Representatives from Special Pensions Unit, DopaBment of Arts and Culture, and
Department of Finance (President’s Fund) attendfderious requests raised were ignored
by government.

After President Mbeki’s announcement on reparattoresjoint sitting in Parliament
on April 15, 2003, officials in the DoJ drafted végtions for the payment of reparations. An
Ad Hoc Parliamentary Committee on Reparations vpape@ted, and Khulumani was given
only 6 days notice to provide its submission. Bdtuses of Parliament accepted the report
of the Ad Hoc Committee, which was formulated withwide consultation with civil society
and without the participation of Khulumani.

In August 2003, a National Civil Society Dialogoe Reparations was held involving
30 civil society organizations as well as governtmepresentatives, including the Minister
of Justice. Amongst other recommendations, Khuluraegued for the creation of a Victim /
Reparations Desk within government. Following thatkshop, Khulumani convened a
panel of experts to develop Victim-Centred Policggdsals. These were presented to a legal
team in the Office of the President and to the @oeGeneral of Justice on October 29,
2003—the fifth anniversary of the handing overt@ TRC report to President Mandela on
October 29, 1998. There was no response from #sdent or the Minister of Justice to
these proposals.

During the course of 2004, Khulumani convened $ogroups of victims in every
province to assess what had happened in theirdiveag the first decade of democracy.
These were sent to every Member of Parliament. @iPs responded. A booklet of
victims’ reflection was produced to illustrate theeeds and widely distributed to critical
stakeholders over the next few years. The TRC &kptessed unhappiness with the booklet.
Victims transformed these reflections into a Chdlide Redress that was presented to the
TRC Unit and government.

Once the TRC Unit was set up towards the end 0b2RBBulumani made repeated
attempts to hold a meeting with the Unit. The hefithe Unit advised that it would take up
to a year for the Unit to begin its work. Khulumaleiivered its reparations proposals to the
Unit and unsuccessfully sought a roundtable orptbposals. Khulumani then called upon
the Justice Minister and Deputy Minister to resptmtheir proposals. Khulumani was
advised by the Deputy Minister that Khulumani woh#e received a response if there had
been any value in the proposals.

Khulumani Support Group, Centre for the Study of Violence & Reconciliation, Institute for Justice and ]
Reconciliation, Human Rights Media Centre, South African History Archives, International Center for

Transitional Justice, Freedom of Expression Institute, Trauma Centre for Victims of Violence and Torture



COMMENTS ON THE DRAFT REGULATIONS PUBLISHED BY THE SOUTH AFRICAN
DEPARTMENT OF JUSTICE DEALING WITH REPARATIONS FOR COALITION FOR
APARTHEID ERA VICTIMS TRANSITIONAL JUSTICE

Efforts to build an effective working relationshwgth the Unit continued, and Unit
staff members were invited to every advocacy ittgaorganized by Khulumani. The Unit
sent one representative to all these events. Kranualso made submissions to the TRC
Unit on their exhumations policy and to Parliamentproposals to amend the Special
Pensions Act. Khulumani made a PAIA request foraheited statements of The President’s
Fund and monitoring reports to Parliament by th&.Un

The advocacy efforts over many years have resuitaed substantive engagement
between the TRC Unit and organized victim commanith South Africa. This led various
organisations concerned with transitional justecedme together in a formal coalition, the
SACTJ. During July 2010, the Coalition held a wdriqs in Johannesburg titled “Towards
Implementation of Reparations for Apartheid VictifasSurvivors.” One member of the TRC
Unit, who was prohibited from speaking to the groagpended part of the workshop.
Amongst the topics of discussion was the TRC Umitandate, as well as its policy on the
President’s Fund. The workshop group resolved press its concerns in a written document
to the TRC Unit. It was agreed to conduct a naticnasultation on reparations between civil
society and the government. In a letter dated 3d)y2010, the Coalition sought a meeting
with the DoJ and registered its position that thaftahg of regulations concerning the
disbursement of funds from The President’s Funtiout victim participation, violates both
the principles of the Constitution and of the TRC.

Member organizations of the Coalition met withresgentatives of the DoJ and the
TRC Unit on November 4, 2010. The coalition calleda national consultation between
government and civil society to deal with the uisired business of the TRC. The DoJ
conceded that it had been exceedingly slow in dehig on matters related to the urgent
needs of victims and advised that there werersiikmpowering regulations on providing
identified victims or their dependants with accessducation or medical care. The meeting
attendees noted that, prior to this meeting, rengle policy consultation had taken place
between government and civil society organizatitias worked with victims. The DoJ
expressed that it too had concerns with its drafn@unity Rehabilitation proposals, because
they had been compiled in the absence of any ressgssment.

The meeting concluded with the following agreemente DoJ committed to
including the Coalition in all policy discussionsdaplans going forward. The DoJ stated that
the Coalition “will be part of the process of pogiregulations in place” and that a
consultation would be held between the DoJ anatfenizations in the SACTJ with a
special focus on consultation on community rehetibn proposals. The DoJ agreed that it
was not appropriate for government to be delibegatin these matters on its own. The
meeting attendees acknowledged that the TRC hatistaat processes would have to be
created to address the reality that it had reaohgdaround 21,000 victims. The DoJ agreed
that regulations might be able to deal with the ynagrsons who qualify in terms of the
TRC's criteria but who were not on the TRC listeThoJ stated that it would explore new
ways of expanding the inclusion of victims. In partar, the DoJ stated that it would now be
possible to work together with civil society on ip@s related to education and health, given
that civil society organizations were collaboratinguch substantial ways.

The one day workshop with the DoJ took place dié@ad Office in Pretoria on
December 13, 2010. Agenda items included a focub®®resident’s Fund, approaches to
fulfilling government’s reparations obligationsuietims—including medical and
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educational assistance and government’s draft gegp@n Community Rehabilitation—and
presentations on data on identified victims. Thénsanclusions of the discussions were that
it would be possible for government to collabonatth civil society to resolve the unfinished
business of the TRC; that every victim of an agadlgross human rights violation needs
formal recognition; that reparations need to adgltks serious disadvantages that continue to
characterize the lives of many victims; and thainatusive process of victim identification
and verification needs to be undertaken from shraftbe DoJ suggested that there should be
presentations to the Portfolio Committee on Justitg: Constitutional Development in
Parliament. The Coalition later learned that theCTBit had presented the regulations
presently open for public comment to this Portf@iommittee, which had indicated that it
too wished to hear the perspectives of victims gelues. The Coalition was, however,
never invited, and the present regulations werettead in the absence of such consultations.

During the first quarter of 2011, correspondence a@dressed to the DoJ and TRC
Unit to follow up on different agreements reachetha November and December 2010
events. The TRC Unit responded each time that togisultations with different departments
were taking longer than expected, and they askell tsme for more patience. Without any
further communication, let alone the sharing oftdréor discussion purposes, the DoJ went
ahead and promulgated the regulations. On Friday, M8, 2011, the Coalition was first
made aware of the publication of the DoJ proposaleealth and education benefits in the
Government Gazette on Wednesday, May 11, 2014. funther letter to the TRC Unit, the
Coalition expressed its great dismay and deep paapnent at the gazetting of the
proposals without the promised follow-up engagenasat agreed-to national consultation.

i) The following conclusions can be drawn frone attempts by civil society to

engage with government.

The experiences outlined above demonstrate alelelanf intent on the part of the
authorities to engage meaningfully, or at all, wiitterested parties. The first meaningful
consultation with groups representing victims aolgk place in November 2010.
Notwithstanding promises to involve these orgaiosatin the drafting of regulations, the
DoJ, without any further reference to the groupguastion, went ahead and gazetted draft
regulations. This conduct is entirely consisteithwhe government’s dismissive approach to
victims over the past 12 years. The Coalitionoisaerned that this step may be an act of bad
faith and an indication that the DoJ is simply gpihrough the legally required motions with
the intention to forge ahead without meaningfulstdtation with victims.

The mere ability to lodge submissions does nouinview constitute meaningful
consultation. Meaningful consultation would not danvolved a secret drafting process. It
would not have involved ignoring the very groupsahithe DoJ had promised to involve in
the drafting process and then merely inviting tieroomment as members of the public.
Past and current practice suggests that by thelaimeand regulations appear in the
Government Gazette fundamental changes are probabkely. At this stage, government
departments behind such drafts are often simplgyimg a defence of their drafts. Our
Constitutional Court has held that the democracyGanstitution demands is not merely a
representative one, but is also, importantly, digipatory democracy In particular it has

! Doctors for Life Int'l v. Speaker of the Nat'| Assibly and Others 2006 (6) SA 416 (CC) (S. Afr.).
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held that “meaningful opportunities” must be predd‘for public participation in the law-
making purpose®

Importantly, the Court has held that public invohent includes “a continuum that
ranges from providing information and building aemess, to partnering in decision-
making.” The Court itself stipulated that “[m]erely to allgoublic participation in the law-
making process is, in the prevailing circumstanoes enough. More is required. Measures
need to be taken to facilitate public participatiorthe law-making proces$.”Before simply
gazetting what the DoJ would like to make law,ugbt to have engaged with those who
would be affected by the new provisions throughdrslaows, regional workshops, radio
programmes and publications. Khulumani and thditmawould have made perfect
partners in such a programme.

In the context of South Africa’s historic projedtr@tional unity and reconciliation,
the Constitutional Court has specifically ruledamour of an open and participatory
approach to understanding our democracy and dealihghe need for reconciliation that
underlies it The Court noted that “given our history, victimrgicipation in accordance with
the principles and the values of the TRC was thg @tional means to contribute towards
national reconciliation and national unity. It fmNs therefore that the subsequent disregard
of these principles and values without any explanatas irrational.® The Court added that
decision making in such a context that excludetdmg was “entirely inconsistent with the
principles and values that underlie our Constitutisuch as the “principles of
accountability, responsiveness and openness.”

We submit that the DoJ has chosen not to providenmgful opportunities for public
participation in the regulation-making processwititstanding its general invitation to the
public to make comments. It has specifically dedidot to partner with relevant
organizations in the decision-making process.héndontext of designing reparations for
victims of our past conflicts, it was obliged to slm There can be no doubt that the
objectives of such a process include the promaifamational reconciliation and national
unity. In the circumstances the DoJ’s exclusiomicfim participation, and in particular its
persistent rejection of attempts by Khulumani drel€oalition to partner with it, are wholly
irrational. We submit that such exclusion betrtesprinciples and values of the TRC and is
entirely inconsistent with the principles of acctability, responsiveness and openness that
underpin our Constitution.

2|d. at 468 para. 129.

*1d.

4|d. at 468 para. 130.

°Albutt v. Centre for the Study of Violence and Recitiation and Others 2010 (5) SA 293 (CC) (S. Afr.

®1d. at 318 para. 69.
"1d. at 319 para. 71.
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2) The Failure to Extend Reparations to Victims Gidle the “Closed List” is
Unconstitutional.

The Notice 282 regulations relating to educatiefing “victim™ as “a person who
has beerfound by the Commissida be a victim as defined in paragraphs (a) ahof(b
section 1 (1) of the Promotion of National UnitydaReconciliation Act 34 of 1995” (The
TRC Act or the Act). The Annexure Request Formsefucational assistance state: “This
request form may only be used if: you have hdentified as a victirhby the TRC
(emphasis added). The Notice 282 regulationsinglad medical benefits use the term
“listedvictim,” which is defined as a person who has been ifiedtas a victim in Volume 7
of the Truth and Reconciliation Commission of Saftica Report’ The Annexure Request
Form for medical benefits contains the additioeajuirement that the victim’s name be
“listed in Volume of the Truth and Reconciliation Commission of $oéfrica Report”
(emphasis added).

i) A closed victims’ list is inconsistent with tHeRC Act

The restriction of reparations to a closed listpuly those found by the TRC to be
victims, is inconsistent with the terms of the Adthe Act merely stipulates in section 1 (1)
that a victim must have suffered certain hadt@onsistent with international norms of the
time, such as thBeclaration of Basic Principles of Justice for Vins of Crime and Abuse of
Power (1985)he Act tied the concept of “victimhood” to hardefining “victims” broadly
to include not only the direct targets of the humghts violations, but also potentially the
victims’ families and the extended communities afrh that surround themNowhere in the
Act is there any reference or indeed any contenapldahat reparations, which includes any
form of compensatiorex gratiapayment, restitution, rehabilitation or recognitibwill be
restricted to only those found to be victims by @@mnmission. While the Committee on
Reparation and Rehabilitation was authorised torreuend recommendations in respect of
individuals who applied for reparations in termssettion 26 of the ACt it was also

n8

8 Regulations Relating To Assistance To Victims Bspect Of Basic Education § 1 and Regulations Reléb
Assistance To Victims In Respect Of Higher Educatdmd Training § 1, Government Notice (GN) R282/201
(S. Afr.) (emphasis added).

 Regulations Relating To Medical Benefits For \fits| § 1.

10 «v]ictims’ includes- (a) persons who, individuglor together with one or more persons, sufferadrhin
the form of physical or mental injury, emotionaffsding, pecuniary loss or a substantial impairmarttuman
rights- (i) as a result of a gross violation of ramrights; or (ii) as a result of an act associatéd a political
objective for which amnesty has been granted; éb3gns who, individually or together with one orrmo
persons, suffered harm in the form of physical ental injury, emotional suffering, pecuniary lossao
substantial impairment of human rights, as a resfuduch persons intervening to assist personeoguiaited in
paragraphs (a) who were in distress or to previetimization of such persons.” Act 34 of 1995 §1] (S.
2

12 promotion of National Unity and Reconciliation At of 1995 § 26 (S. Afr.) (“Applications for repaion.
(1) Any person referred to the Committee in terihsextion 25 (1) (a) (i) may apply to the Committee
reparation in the prescribed form. (2) (a) The Cattem shall consider an application contemplated in
subsection (1) and may exercise any of the powareced upon it by section 25. (b) In any matederred to
the Committee, and in respect of which a findingcawhether an act, omission or offence constitatgsoss
violation of human rights is required, the Comnatthall refer the matter to the Committee on HuRyhts
Violations to deal with the matter in terms of sewctl4. (3) If upon consideration of any matteapplication
submitted to it under subsection (1) and any exidenceived or obtained by it concerning such matte
application, the Committee is of the opinion thed applicant is a victim, it shall, having regaocttiteria as
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required to make recommendations in respect oinvictnore generally in terms of section 4
() (i) of the Act’® Recommendations made in terms of section 4 (B&ie to be dealt with
by Parliament in terms of section ZMeither of these sections stipulates nor sugdkats
such reparations are to be confined just to perdetesmined by the Commission to be
victim.

While the Commission recommended payments in mbgeayay of urgent interim
reparation and individual reparation grants onlpaosons found by the Commission to be
victims,"® it recognized that reparations by way of healthyoation and other health services
needed to go beyond those recommended for individoaetary grant&® Although the
TRC adopted a ‘closed list’ policy in order notaduly burden government (which it
claimed effectively limited the payment of indivalgrants to those who made statements to
the Commission before December 15, 1997), it reizegnthat there were many thousands of
victims who, for a variety of reasons, were undblaccess the Commissibhindeed, the
Commission itself noted that since the “Commisstopped taking statements in December
1997, hundreds of people have come forward to rmetements. Unfortunately the
Commission had to make the painful decision taietghe list of victims to those who came
forward before the cut-off date'® In its introduction to its list of victims the @omission
stressed that the “list is not intended to be egtrael of all those who may be defined as
victims of Apartheid”® The Commission was also notified by victim grotipst they had
collected more than 8,000 statements between Dezreb®97 and January 2002 from
victims who were unable to access the CommisSion.

The cut-off date for the submission of statemehBexember 15, 1997 was
determined as a practical measure, given the Caosionis available resources and

prescribed, make recommendations as contemplatsztiion 25 (1) (b) (i) in an endeavour to restbee
human and civil dignity of such victim.”).

131d. at ch. 2, § 4 (f) (i) (“4(f) make recommendatidoghe President with regard to- (i) the policyigrh
should be followed or measures which should bertakieh regard to the granting of reparation to v or the
taking of other measures aimed at rehabilitatindr@storing the human and civil dignity of

victims; (ii) measures which should be taken togragent interim reparation to victims.”).

141d. at ch. 2 § 27 (“Parliament to consider recommendatwith regard to reparation of victimd) The
recommendations referred to in section 4 (f) (8lsbe considered by the President with a view &kimg
recommendations to Parliament and making regulati@) The recommendations referred to in subsectipn (
shall be considered by the joint committee anddéwsions of the said joint committee shall, whppraved by
Parliament, be implemented by the President by ngatégulations(3) The regulations referred to in
subsection (2)¢a) shall- (i) determine the basis and conditiopsruwhich reparation shall be granted;

(ii) determine the authority responsible for th@légation of the regulations; an®) may- (i) provide for the
revision and, in appropriate cases, the discontioe®r reduction of any reparatidfi) prohibit the cession,
assignment or attachment of any reparation in texfntise regulations, or the right to any such rapan; (iii)
determine that any reparation received in terntb®fegulations shall not form part of the estdtihe
recipient should such estate be sequestrated{i@ngrovide for any other matter which the Presidmay
deem fit to prescribe in order to ensure an efficggpplication of the regulation§) The joint committee may
also advise the President in respect of measua¢sliould be taken to grant urgent interim repandtid
victims.”).

5 TRC of S. Afr. Report, Volume 5, ch. 5, 11 33 & 45

®1d. at 1 190-93.

Y TRC of S. Afr. Report, Volume 6 S 5, ch. 7, 1 36.

18 TRC of S. Afr. Report, Volume 7, p. 2.

Y TRC of S. Afr. Report, Volume 7, p. 3.

2 TRC of S. Afr. Report, Volume 6 S 5, ch. 7, T 36.
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timeframes to complete its work. That this date haw become linked to the determination
of who may receive reparations and who may nonisedy coincidental. There is nothing in
the Act that requires such an arbitrary datelingte purposes of qualifying for reparations.
The TRC Report discloses no special or importatdild@bout this particular date beyond
stating that it was a “painful decision” not todiae to take more statements. The
Commission then, in our respectful view, erred wiettempted an explanation to justify its
closed list policy. It claimed that it adoptedcéoSed list’ policy since it was “anxious not to
impose a huge burden on the governméhtThis reasoning was manifestly faulty. If the
Commission had more time and resources it woul@ Ipavsued more statement-taking, and
the list would have in all probability been seveatalusand stronger, requiring it to
recommend reasonable reparations in respect ohdhe list. It would not have held back
simply to preserve the national fiscus.

The Commission recognized that many victims werd able to access the
Commission” because “some people learnt too labeitaihe process or the Commission was
not able to make contact with them. Others werdlentm gain access to a statement-
taker.” It noted further reasons “why many people didawhe forward to tell their stories.
Some were afraid; some chose not to participatausecthey did not support the process,
particularly the concept of granting amnestyThe TRC ultimately warned that the
“consequence of ignoring this group of people rastially dangerous implications for
South Africa, as communities may become dividesbihe receive reparation that is not
accessible to others who have had similar expezehcThe Commission then recommended
that the ‘closed list’ policy should be revieweddyvernment, in order to ensure justice and
equity.” It noted that, “in many other countriesielhhave gone through similar processes,
victims have been able to access reparation maang wter the truth commissiofi* Sadly
this call has not been heeded by government, wdtiltipersists in maintaining that only

2L|d. In terms of any alleged practical burden, it shdéchoted that Social security grants are nowitisted
by the South African Social Security Agency (SAS$#gt successfully oversees the distribution of sdi
million grants every month. The distribution infragture and network has now been developed anthean
used for reparations grants distribution.

2 TRC of S. Afr. Report, Volume 7, p. 2. An exampfean important category of victims who were exield
from having statements taken by the TRC were theymadividuals who were diagnosed as mentally distd
following their incarceration without trial, in stary confinement often accompanied by interrogatad
usually also by torture. The state has added diiggito assist these individuals resulting frosmaitioption of
the International Convention of the Rights of Passwith Disabilities.

ZTRC of S. Afr. Report, Volume 7, p. 2.

2 TRC of S. Afr. Report, Volume 6 S 5, ch. 7, 11 3B-As other governments in transition have reczephiit
is often necessary to revisit past policy decistonsetter reflect the facts as they are understoday. An
example from Chile highlights the need for cleaidglines and wide publication of the nature of stie
mechanism and the scope of victims that fall unitdereparative umbrella. The Valech Commission bil&
which was mandated to bring to light cases of aliimprisonment and torture, learned by heariogplaints
after it had publicized its first report that itchaot adequately communicated that children coldd eome
forward to provide statements about suffering fitbegal detention and torture. The Commission re@ukthe
application process and admitted many new stateriesth minors who had been victims of human rights
abuses, but who had not learned of the opporttoicpme forward sooner. See Cristian Correa, Julie
Guillerot, Lisa Magarrell, Reparations and Victim Participation: A Look at theuith Commission Experiente
in Carla Ferstman, Mariana Goetz and Alan Stepleths), Reparations for Victims of Genocide, Wamtess
and Crimes Against Humanity: Systems in Place aystie®ns in the Making, pp. 383-414 (Brill Academic
Publishers 2009).
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those on the TRC'’s so-called closed list qualifiyriparations. It does so without offering
any explanation or justification.

The use of the date of December 15, 1997, whicipédragd to be the end of the
TRC'’s statement-taking period, to determine whditjea for reparations and who does not,
is arbitrary. Its only bearing was in relationthe Commission’s own practical deliberations.
If it had been the intention of the legislaturdinait reparations only to those who managed
to make statements during the course of the statietaking period of the TRC, it would
have been a simple matter to provide for such adiion. The framers of the law, however,
must have anticipated that such a task could néallyecompleted by one body with a very
limited lifespan and imposed no such restriction.

i) The requlations are inconsistent with thegmse of the enabling law

These regulations were promulgated under the empogvprovisions of the
Promotion of National Unity and Reconciliation Aggt they betray the purpose of the Act,
which amongst other objectives was to provide “measaimed at the granting of reparation
to, and the rehabilitation and the restoratiorheftiuman and civil dignity of, victims of
violations of human rights*® Confining reparations to those who appear on R€’S closed
list created during a short and arbitrarily destgdaime period denies rehabilitative and
restorative opportunities to many thousands oimist It also makes it impossible to achieve
a complete picture of the gross violations of humghts committed in South Africa’s past,
another key objective of the Act. Such a lapskeces the failure of the DoJ to consider the
real purpose and import underpinning the Act.

As currently drafted, victimhood has been effegljiweduced by the proposed
regulations to a matter of administrative paperwadike only question under consideration is
whether an individual is listed in a specific voleof the Report issued by South Africa’s
Truth and Reconciliation Commission or in a“findingf that body? No matter the reason or
cause, victims who did not participate in a TRCrhmegpor who did not share in previous
grants of urgent interim reparations are barrethfapplying for educational or medical
benefits, not because they did not suffer, but indrecause they have not previously been
“found” or “identified” by the TRC. “Harm,” “loss,”suffering,” “impairment” and other
consequences of the human rights abuses commiitethdhe apartheid era are rendered
essentially irrelevant.

We submit that all persons who suffered harm i@salt of a gross violation of
human rights are entitled to reparation under togipions of the Act. The only requirement
is the meeting of the criteria laid down in therdefion of a “victim” as set out in section 1
of the Act.

iii) The regulations are inconsistent with a jugérpretation of the enabling law

that does not encroach on existing rights.

“Statute law is not unjust, inequitable or unrewdne. This presumption goes to the
root of what most citizens believe a legal ordensth at any rate seek to achieve while it
avoids, as far as is humanly possible, individwabtlehip.° It is “a well-established rule in
the construction of statutes that where an Acasable of two interpretations, that one
should be preferred which does not take away egstghts, unless it is plain that such was

% d. at pmbl. (S. Afr.).
26 | v DU PLESSIS STATUTE LAW AND INTERPRETATION322 (W A Joubert, founding ed. 2001).
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the intention of the Legislaturé”™A closed victims’ list policy imposes a great amjust
hardship on the thousands of victims of gross hurigdms violation who meet the criteria
under the enabling Act. This policy encroaches onraber of their rights. As will be
explained in more detail below, it violates victimghts to equal protection under the law.
It also violates their rights to human dignityglifsecurity of person, expression, and just
administrative actiof® The government should, therefore, favour the museinterpretation
of the enabling Act, which does not impose or comglate a closed victims’ list policy.

iv) A closed victims’ list policy violates the gfiiof the Constitution as

expressed in the preamble.

The preamble to the Constitution recognizes “tiastices of our past” and honours
“those who suffered for justice and freedom in lamd.” It commits to healing “the divisions
of the past and establish a society based on datimealues, social justice and fundamental
human rights? Restricting reparations to those on a closedéstes the opposite ends. It
does nothing to recognize the injustices sustaiyemhany who did not make it onto the
closed list. Such a policy stands as a stark tiejeto many not on the list who made great
sacrifices for the liberation of South Africa. fdils to acknowledge the truth of their stories.
It is a denial of social justice. The policy aggates divisions and denies the human rights of
thousands of victims—a far cry from the honour that Constitution promises.

The Commission received statements from 21,290lpeopwhom 19,050 were
found to be victims of a gross violation of humaghts° In addition, 2,975 victims emerged
from the amnesty proce$sThe TRC itself noted that given “the enormous nemnf
statements, it has not been possible in the timéadle . . . to investigate every cadg.”

This suggests that not even all those who maderstaits before December 15, 1997 had
their cases properly considered for purposes adinvitndings.

In contrast, and as of 2009, Khulumani had ctdiécecords of some 44,931 people
who complained of gross human rights apartheidseftations® As stated in the TRC
Report, the consequence of ignoring those who didrmake it onto the closed list has
potentially harmful and devisive implications fap8h Africa.”

V) A closed victims’ list policy violates the gsm 1 constitutional values

Under the Constitution, the Republic of South édris founded on the following
values: human dignity, the achievement of equalitgt the advancement of human rights and
freedoms; non-racialism and non-sexism; supremétlyeoConstitution and the rule of law;
and a democratic government to ensure accountabigisponsiveness, and openriésghe

27Tyl Investment Co. v. Springs Municipality 1922 AI37, 347 (S. Afr.).
8 SeeS.AFR. CONST. 1996 ch. 2, 88 10, 11, 12, 16, 33.
295 AFR. CONST. 1996 pmbl.
% TRC of S. Afr. Report, Volume 7, p. 1-2.
z; Id. It is not clear whether this figure is part of 050 identified victims or in addition thereto.
Id.
33 KHULUMANI SUPPORTGROUP, KHULUMANI APARTHEID REPARATION DATABASE REP. 4 (2009).
34 TRC of S. Afr. Report, Volume 6, § 5, Ch. 7: Reecnandations, { 36 (Mar. 2003). For example, in Clitile
has been reported that payment of individual remarato some members of indigenous communitiesnand
to others had an adverse effect on internal harnmtiyose communitieSeeliISA MAGARRELL, INT'L CTR.
FORTRANSITIONAL JUSTICE, REPARATIONS INTHEORY AND PRACTICE 6 (2007).
* S.AFR. CONST. 1996 ch. 1, § 1.
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process adopted for the compilation of the Noti@2 &gulations does not adhere to these
values.

As mentioned above, the DoJ chose not to engageyimeaningful manner with
victims or groups representing their interestse gbvernment appears only to have
considered issues relevant for its own purposesghaquestions of efficiency and costs.
There is no evidence that the state’s obligatioprtwide reparations to all victims of gross
human rights violation was ever seriously consider€his failure to grapple with its
statutory obligations is inconsistent with its glaliions under section 1 of the Constitution,
namely to adhere to the rule of law and to ensoceantability and responsiveness in
governance.

Instead of relying on a very limited victim regegion period the government ought to
have reached out to as many victims as possibeafparent that the DoJ failed to consider
ways in which victims not on the closed list cob&lidentified and offered educational and
medical assistance. Limited and arbitrarily-impgbsme periods for victim registration has
been rejected by many countries going through itians, as is detailed below. Those
behind these regulations failed to take into actoeievant considerations by avoiding input
from civil society organizations who repeatedlgdrito present more reasonable reparation
proposals. There is no evidence that legitimateeors and submissions—such as
Khulumani’s reparation policy proposals and presgons from Oct. 29, 2003 through Dec.
13, 2010—were ever considered.

In defiance of the section 1 requirements ofdpamency, responsiveness and
openness, the DoJ has remained silent as to h®s tegulations were compiled and
approved. Despite several inquiries from civilisbcorganizations, the names of the
members of the joint committee responsible forttrgfthese regulations remain a mystery.
Equally puzzling, is the process of approval adojme the Portfolio Committee on Justice
and Constitutional Development and Cabinet. Weadrésed that Ms. Dene Smuts (MP)
informed one of the member organisations of the BAtat the Portfolio Committee had
asked for civil society contributions and a preagah before the regulations were adopted,
yet this opportunity was never presented to cimilisty. In contrast, the TRC Unit's Mr.
Mokushane Thapelo insisted that ‘there was no faeplublic consultation prior to the draft
regulations’ and confirmed that all consultatioasl Ibeen internal to governméRifro date,
victims do not know whom the joint committee or tartfolio Committee consulted with in
drafting these regulations. Some 13 years afeeTRC made its recommendations victims,
as usual, are kept in the dark on deliberationsaterelevant and important to thém.

As detailed in the President’s Fund Report foraB@9-2010 financial year, the South
African government had given once-off individuahgts of R 30,000 to 15,956 out of 16,837
TRC-approved victim& The DoJ has not provided a comprehensive listaties who have
received this financial compensation previouslyusder the proposed reparations program
some formally recognized victims will receive fuettreparations, while those victims of
gross human rights violations not on the TRC I@ttue to be left with no assistance. The

% The response dated June 2, 2011 by Mr. Thapelastaine to the SACTJ's May 27, 2011 request for
information.

%" The TRC Report containing reparation recommendatizas presented to President Nelson Mandela on
October 29, 1998.

%8 DEP T OF JUSTICE AND CONSTITUTIONAL DEV., PRESIDENT S FUND ANN. REP. 4 (2010).
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TRC Unit's Mr. Thapelo Mokushane in his June 2, R@dsponse to the SACTJ's May 27,
2011 request for information revealed that cen@tims have received preferential
treatment and have already been able to accessahadd educational assistance from the
Department of Education and Department of Healtlway of ad hoc referrals from the TRC
Unit. Khulumani has records of other victims whaoé&deen denied this avenue of relief
without explanatiori? while thousands more are completely ignorant efitbssibility. The
DoJ must make explicit criteria that the TRC umitpgoys to make ad hoc referrals, the
process and criteria that is then used to evakuatk referrals, as well as the process of
appealing an adverse outcome. The preferentiahtieza given to some victims, seemingly
based on personal and political affiliations, netedse stopped and replaced with a
transparent process that is just and open toclhvs.

While the responsiveness of the government tednements on the Notice 282
regulations remains to be seen, it is clear tratelgulations as currently formulated will not
address the actual needs of thousands of victigsoss human rights. This is simply
because the process of drafting specifically exadusheaningful consultation and
participation by victims and the organizations ttegiresent them. There can be little doubt
that such regulations cannot stand as reasonathlgistifiable in an open and democratic
society based on freedom and equality.

Vi) A closed victims’ list policy violates the Equrotection Clause and other

fundamental rights protected in the Bill of Rights.

A closed victims’ list policy benefits only a spked group of apartheid victims who
managed to submit statements before a certairadatelenies thousands of similarly situated
individuals—who also suffered gross human rightdations. Those similarly situated
victims who did not make the list are extremelyadigantaged as a consequence and are
denied equal protection under the 8\t does not appear that those behind the regufstio
have applied a contextual consideration to theseiffiects of the regulations on comparable
people. The regulations differentiate between elssd victims, based only on the question
as to whether they were able to access the TRénstait-taking department before a certain
date. Itis entirely unclear what legitimate gowaental purpose is served by such
differentiation. We submit that no legitimate govaent purpose is served and that
government will act irrationally if it proceeds Wwisuch regulations as presently formulated.

Not only does such differentiation bear no ratia@inection to any legitimate
government purpose, we submit that such unequathtient moreover amounts to unfair
discrimination. This is because the DoJ policptsgeople differently in a way which
impairs their fundamental dignity as human being are inherently equal in dignity It
also seriously impacts their ability to live thiies to their full potential and to care for their
families.

The differentiation is exacerbated by the positbthe excluded victims in society.
The bulk of the excluded victims make up some efrttost seriously marginalized people in

39 For example, Khulumani has documented the Rilfemily’s rejected application for assistance to THRC
Unit and the Department of Education, as well &g ttontinued efforts and follow-ups, which havengo
ignored by the government.

*®S.AFR. CONST. 1996 ch. 2, § 9.

“1SeePrinsloo v. Van der Linde 1997 (3) SA 1012 (CCpata. 31 (S. Afr.).
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South African societ§” Differentiation that places additional obstaddeore persons

already disadvantaged is manifestly unfdifThat such differentiation is done under a law
that was meant to address cruel inequalities opést and heal bitter divisions, adds insult to
injury. There can be no question that severalksigithe excluded group of victims have
been seriously impaired, such as their rightsfég freedom and security of the person, health
care and education. More particularly their rigtt fundamental dignity are denied. Their
exclusion from the reparations scheme denies theminherent or instinsic worth as human
beings. They are effectively told that they areworthy of respect and conceth.The
Constitutional Court has held that respect and mapae of human dignity requires that the
exercise of power, particularly the power of goveemt, must be premised on the inherent
worth of human beings. The legality of any officgtion must be assessed in terms of
whether human dignity is undermined in any Way.

Not only is their intrinsic worth as human beingsded, but also their position as
human beings within their communities and wideriestyds seriously demeaned. The closed
list policy dishonours the respect, dignity, vatuel acceptance of this group of victims in
that their personal standing with their familiesl ahne wider community is degraded.

The Constitutional Court has also conceptualiseddrudignity as part of “ubuntu”
or humaneness, in which the community or groupp#ayindispensable role. This view
equates dignity with compassion and caring fomileerable persons in the community.
Ubuntu is accordingly characterised as socialgesiind emanates from the communal nature
of traditional African societie® This approach is seen as more compatible with étrerall
spirit and purpose of the Constitution” which praesonot only individual rights, but also
social, economic and community rigiifsWe submit that the differentiation is offensiee t
the concept of “ubuntu” or humaneness in that titaaities are indifferent to the very real
impact on the excluded group of victims in the oarpursuit of maximizing efficiencies and
minimizing costs. In so doing the government, iadtef displaying compassion and caring
as required by the new constitutional order, digpladifference or contempt to the position
of the excluded victims. The regulations accorlyirsgrve to undermine the social,
economic and community rights of the victims whd dot make it onto the closed list.

We submit that on either analysis, the closedliicy adopted in the regulations,
violates the inherent dignity of excluded victinssiadividual human beings and as members
of the wider community.

When viewed against the benefits afforded to peapmts of South Africa’s past
conflicts, the dismal reparations policy of the gmument has added considerable trauma to

“2n this regard it should be noted that the definibf "gross human rights violationst itselfalready excludes
economic and social rights violations inherentpargheid itself -- there are no reparations fongeelegated to
living in townships without any basic social sees¢no reparations for exclusion from certain sthand
employment. Secondly, it should be noted thatdetategories of victims fear stigmatization (eigtims of
sexual violence) or reprisal from perpetrators tredefore require confidential, alternative apprescthan the
open, public registration we seek for the excluidegeneral.

“*Harksen v. Lane 1998 (1) SA 300 (CC) at paras. BES5 Afr.).

4 3 v. Makwanyane 1995 (3) SA 391 (CC) at para.Si4Afr.).

5 Dawood v. Minister of Home Affairs 2000 (3) SA 96BC) (S. Afr.).

6 per Mokgoro J in S v. Makwanyaseprapara. 308.

47T GE Devenish, Constitutional Law, Law of South Afriat para. 41-42; Motala and Ramaphosa,
Constitutional Law, at 224-225.
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the lives of victims. The authorities have bergmolvackwards to accommodate perpetrators
by affording them a generous offer of conditiomanesty; extending the cut-off date for the
committal for political offences; extending theelibf the Amnesty Committee by some 5
years to ensure that each and every last matterebgfwas properly handled; establishing a
misguided prosecution policy that provided for akmbor amnesty for those who had not
applied for amnest§# providing for a special dispensation for politigalrdons again to
benefit those who did not make use of the TRC m®icand by an effective blanket amnesty
through simply not prosecuting those perpetratdrs were denied amnesty or who did not
apply. In contrast, those victims who were noeablmake use of the TRC process are
simply shown the door. Such contrasts in treatraeminimical to the compacts that gave
birth to our constitutional democracy. They cenado not serve the national projects of
national reconciliation and unity.

Indeed reparation was seen agjail pro qud or a means for “alternative redress”
for thelosses that victims would have to endure as atrestiie amnesty proce$While
the life of the Amnesty Committee was happily exieshfor years to ensure the full
completion of its work, no thought was given taraikar extension of the life of the TRC
statement-taking departmefit.The reparations provided so far can hardly beritesd as a
“quid pro qud or a means for “alternative redress.” There dugthave been an appropriate
balance struck between benefits afforded to peafme and victims. This much has been
recognized by the Constitutional Cotirwhich has repeatedly stressed the delicate irtgrpl
of bensgfit and disadvantage that underlies thesAmtovisions as well as their effect and
intent.

“8 Prosecution Policy and Directives Relating to Boogion of Criminal Matters Arising from Conflict$ the
Past (Dec. 1, 2005) (found unconstitutional in Nkaghg v. Nat'l Dir. of Pub. Prosecutions 2008 Chlse
32709/07 (High Ct. Transvaal Provincial Div.) (Sr4).

9 Azanian Peoples Organisation (Azapo) and OthePsasident of the Republic of South Africa and @he
1996 (4) SA 671 (CC) at para. 65 (S. Afr.).

0 The Office of the United Nations High Commissiof@rHuman Rights has highlighted that overly resivie
application deadlines has been a common problemmé&ary reparations programs. See: Office of thaddni
Nations High Commissioner for Human Rights, “Rufe-aw Tools for Post-Conflict States: Reparations
Programmes” (New York: United Nations, 2008), pa@eln Brazil for instance, the initial length aine open
for victims to submit applications for reparatiomas criticized for being too short. The governmatioduced
subsequent legislation reopening the period tovalt those persons who hadn’t come forward eattieapply
and for the government to have the opportunityublipize the law more broadly through communicadiand
outreach. See: Ignacio Cano and Patricia SalvaeiFgr‘Reparations Program in Brazil,” in PabloGeiff
(ed.), The Handbook of Reparations (New York: Odfoniversity Press, 2006) at page 138.The OHCHR
further highlighted that short application deadéifave a disproportionately negative impact on femigtims
and minorities who have traditionally been margiea or excluded from political processes and takger to
overcome distrust or reluctance to be involved wifitial justice mechanisms. See: Office of theited
Nations High Commissioner for Human Rights, “Rufe-aw Tools for Post-Conflict States: Reparations
Programmes” (New York: United Nations, 2008), page

*1 SeeDu Toit v. Minister for Safety and Security andatner 2009 (6) SA 128 (CC) at para. 53 (S. Afr.);
Citizen v. McBride 2011 Case No. CCT 23/10 (CCpata. 54 (S. Afr.).

®2 Citizen v. McBride 2011 Case No. CCT 23/10 (CCatas. 63 & 65 (S. Afr.).
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3) The Failure to Extend Reparations to all Victinef Apartheid Violates South Africa’s
Obligations under International Law.

The closed victims’ list policy violates a numbéirdernational law instruments and
is contrary to current best practices under custpinéernational law. The government’s
obligation to uphold the right @l victims of human rights abuses to fair and adegjuat
compensation for their losses and suffering is esthblished in international law, and this
was explicitly recognized by the TRC in its reconmuiations:> “Customary international
law is the law in the Republic unless it is incatesnt with the Constitution or an Act of
Parliament.®® South Africa is also bound by the provisions amisprudence of the
international instruments it has signed.

Firstly, the closed victims’ list policy is contgato the Universal Declaration of
Human Rights. Article 8 statesEVeryonehas the right to an effective remedy by the
competent national tribunals for acts violating fimedamental rights granted him by the
constitution or by law>® Next, a closed victims’ list violates the Intermatal Covenant on
Civil and Political Rights. Article Il, section 3(aeads: “Each State Party to the present
Covenant undertakes: to ensure oyt persorwhose rights or freedoms as herein
recognized are violated shall have an effectiveesymnotwithstanding that the violation has
been committed by persons acting in an officialacity.”® Under the current policy,
thousands of victims of gross human rights violaipursuant to the Promotion of National
Unity and Reconciliation Act criteria would Ieft without an “effective remedy.” The closed
victims’ list policy also runs against recent iqestations of the Rome Statute of the
International Criminal Court, which defines aparthas a crime against humanity and
provides for reparations for victims of such criméscluding restitution, compensation and
rehabilitation’’

Similarly, the Inter-American Commission of HumRights (IACHR) recognizes the
right of all victims of human rights violations tompensation® The Inter-American Court
of Human Rights has held that “in cases of humgimisi violations theluty to provide
reparations lies with the Statend consequently while victims and their reladineust also
have ample opportunities to seek fair compensatimer domestic law, this dugannot rest
solely on their initiative and their private abiljtto provide evidenc&® A closed victims’

3 TRC of S. Afr. Report, Volume 5, Ch. 5: Reparatiom Rehabilitation Policy, 11 (Oct. 1998).

¥ S.AFR. CONST. 1996 ch. 14, § 232.

%5 Universal Declaration on Human Rights, G.A. Ré @ll) A, U.N. Doc. A/IRES/217(lll) (Dec. 10, 1938
(emphasis added). The Universal Declaration of HuRights has been accepted as customary interaation
law. SeeTRC of S. Afr. Report, Volume 5, Ch. 5: Reparatand Rehabilitation Policy, n.2 (Oct. 1998). See
also: UN General AssemblBasic Principles and Guidelines on the Right toesriedy and Reparation for
Victims of Gross Violations of International HumRights Law and Serious Violations of International
Humanitarian Law : resolution / adopted by the Gaehdssembly21 March 2006, A/RES/60/147, available at:
http://www.unhcr.org/refworld/docid/4721cb942.htfatcessed 7 June 2011]

%8 |nternational Covenant on Civil and Political RighG.A. Res. 2200 (XXI) A, U.N. Doc. A/RES/2200(¥X
(Dec. 16, 1966) (emphasis added) (signed by S.oAflOct. 3, 1994).

5" Rome Statute of the International Criminal Couts.aVIl & LXXV, July 17, 1998, 2187 U.N.T.S. 90i¢med

by S. Afr. on July 17, 1998).

%8 SeePrincipal Guidelines for a Comprehensive Repanati®olicy, Inter-Am. Comm’n H.R.,
OEA/Ser.L/V/11.131, doc. 1 at § 12 (2008) [herebeafinter-Am. Comm’n Reparations Guidelines].

%9 Report on the Implementation of the Justice arat®&aw: Initial Stages in the Demobilization o thUC
and First Judicial Proceedings, Inter-Am. Ct. HREA/Ser. L/V/11.129, doc. 6 7 97 (2007) (emphasisied).
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list benefits only the group of victims who werdeato provide evidence of their suffering to
the TRC and denies other victims the opportunitydek reparation.

Furthermore, the IACHR advises that an adminisgaeparations program “should
reflect the outcome of aspen and transparent process of dialogue and cotesibn with
civil societyand the state institutions involved,” as this Wehd legitimacy to the policy and
ensure its continuity, irreversibility and instittalization.® The Commission notes that the
State must create opportunities for victims and tiepresentatives “to participate in the
decisions regarding implementation of mechanisnaspanticies on reparation” and “to
explain their views and inform the State of th@edfic needs”—specifically to “prevent
measures that could be discriminatotyThe South African government has denied such a
process to thousands of victims in promulgatingéhg@iscriminatory regulations without
consulting victims or those who represent theit besrests, such as members of the SACTJ.
In his response to the SACTJ’s request for inforomatMr. Thapelo Mokushane of the DoJ’s
TRC Unit stated that the government saw no neebtify victims, undertake a public
information process, or consult with civil socieganizations before the regulations were
drafted. This position is plainly in conflict withe right to public participation discussed
above, especially in light of the widespread latkriowledge in the general public regarding
the TRC process, its recommendations, the Presdemtd and its purpose, and the closed
victims’ list policy. This lack of knowledge is esrbated by the fact that the government
has yet to release a popular version of TRC report.

Moreover, in the IACHR'’s view, a State must beezsglly vigilant of respecting the
rights of groups whose human rights are most &t imgluding women, children, indigenous
peoples, social leaders, and organizations thanddiuman rights. These rights include “the
right to adequate reparation for the harm causedugh individual measures of restitution,
compensation and rehabilitatioff These are precisely the groups of victims thaltlveil
most affected by the South African government'setbvictims’ list policy. In fact, these
were also the groups that the TRC specifically diatere underrepresented in the TRC'’s
Volume 7 list®

In this regard it is worth highlighting that evéliose who did participate in the
proceedings of the TRC may not be representeceinittiim lists that are now being
accorded such weight by the Government. Womenm&ctire but one such group. Their
plight exemplifies the realities facing so manytteé unrecognized victims. Although special
hearings were held to focus on women'’s issuesyamden were generally represented in
testimony over the full course of the hearings, wangictims and their personal stories of
abuse rarely became part of the public record.réasons for this are many, but the realities

See alsd@Case of the La Rochela Massachadgment on the Merits and Reparations, Inter-AmH®R. (ser. C)
No. 163, 1 220 (May 11, 2007).

€0 Inter-Am. Comm’n Reparations Guidelines at { 4ffbasis added).

®11d. at 7 13.

62 Violence and Discrimination against Women during Armed Conflict in Colombia, Inter-Am. Comm’n
H.R., OEA/Ser.L/V/Il, doc. 67 11 1 & 236 (2006).

8 TRC of S. Afr. Report, Volume 7: Victim FindingSoreword, 6-9 (Aug. 2002) (specifically noting the
silence in the TRC summaries regarding “militargigiives of the liberation movements,” “promineatiical
activists and leadership figures,” those who werprisoned and detained, victims of rape, “women wkoe
left behind to fend for themselves and who expegerthe brutality of the Apartheid system,” and faem
who went into exile to join the liberation movemehik
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and potential impact going forward are profoundiéiothree-quarters of the women’s
testimonies and 88 per cent of the men’s testinsowiere about abuses to men. Only 17 per
cent of the women'’s testimonies and 5 per certi@iten’s were about abuses to women,
with the remainder about abuses to women and n8=axtial abuse, in particular, was rarely
discussed. As a result, women and the crimes cdethraainst them were most assuredly
under-reported and are under-represented in thésiR@im tallies. Given these facts and
the other well-known inadequacies of the availafdéam lists, they should not be used to
define the present and futuf@.

It is telling that in countries with less capadityd resources than South Africa,
reparations and other victims’ assistance progiar@ving health care have been offered to
victims without requiring participation in a truieeking process or being officially listed in a
truth commission report. In Sierra Leone, victimhsexual violence and children were not
compelled to participate in the truth-seeking psscand were still able to access government
assistanc€ In Nepal, while a caste-based system of discritionaexists, the State has
offered health care benefits to victims in the albseof a truth-seeking process or a closed
victims’ list.?® In Peru and Chile, community support groups amdigitherapies have been
implemented, and emphasis in the reparation plarbban placed on training community
members to deliver this type of mental health sef/

Countries such as Brazil, Pefaiiatemala, and Sierra Leone, in order to fulfiithe
obligation to reach and register all victims of famrights violations, have established
ongoing victim registration procedur®sn other countries that have limited the victim

® TRC of S. Afr. Report, Volume 4, Chapter 10, Spekiearing: Women, page 291-292 (paragraph 24).

% SeeMohamad Suma & Cristian Correa, Int'| Ctr. for Msitional JusticeReport and Proposals for the
Implementation of Reparations in Sierra Le@#@09), http://ictj.org/sites/default/files/ICTJeBralLeone-
Reparations-Report-2009-English.pdf; Justice irspexctive,
http://lwww.justiceinperspective.org.zal/index.phpRap=com_content&task=view&id=30&Itemid=19 (last
visited May 31, 2011).

% SeeWorld Health Organization, http://www.searo.whoén/Section313/Section1523_6862.htm (last visited
May 31, 2011) (Nepal’'s “national health policy aiatsmprovement in the health conditions of thepte @f
Nepal through extension of primary health careesysto the rural population with a view to provitie t
benefits of modern medical facilities through tedrhealth care providers; active involvement ofgte sector
and NGOs in health services; and adequate traamdgcommunity participation.” An explicit goal ig]o
improve the health status of the most vulnerabdeigs, particularly those whose health needs oftemat
met—women and children, the rural population, therpthe underprivileged, and the marginalized
population.”). See als&rom Relief to Reparations: What Can Still Be DémeTransitional Justice in Nepal
Report written by Ruben Carranza, Director, Repagatustice Program, ICTJ; with input from ICTJ ldep
office, for the UN Office of the High Commissionan Human Rights (OHCHR). Pending publication, 2011
7 SeeMagarrell,supranote 30, at 12.

% SeeNaomi Roht-ArriazaReparations, Decisions and Dilemma3 HASTINGSINT'L & ComP. L. REV. 157,
171 (2004) (“In Brazil, . . . a 1996 law . . . safsa commission to process ongoing claims.”); ltits Salazar,
Rights—Peru: At Last, Reparations for Civil Wartifits GLOBAL GEOPOLITICS& POLITICAL ECONOMY (Feb.
9, 2011), http://globalgeopolitics.net/wordpresd/R02/09/rights-peru-at-last-reparations-for-civiw-victims/
(noting that Peru’s victims’ registry is not yetngpleted); Due Process Law Foundatigictims Unsilenced:
The Inter-American Human Rights System and TramsitiJustice in Latin Amerigd, 7-30 (2007),
http://www.dplf.org/uploads/1190403828.pdf (desitripin detail the ongoing Guatemalan reparatiorcess,
as well as pending court and commission negotigfialustice in Perspectiv@jpranote 64 (noting that the
National Commission for Social Action (NaCSA) ha&seb designated by the Sierra Leone government to
implement reparations. “The NaCSA is thereforehim process of establishing a Special Unit for Retpars
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registration periods such as Argentina and Chileseé procedures are frequently reopened or
extended? In Chile, twenty years after the restoration afderacy and fifteen years after

the registration of victims of enforced disappeaeaand killings had been finalized; the
government reopened the victim registration pradesgeneral, the international community
recognizes that truth commissions are only capatblegistering a small fraction of victims.

In Argentina, Chile, Peru, Guatemala, and Siermnieg victim registration processes were
undertaken after the commissions published thewnts, consistently exceeding the number
of victims registered through the truth commisgioocess’

4) The current definitional and eligibility standals proposed in the draft regulations are
likely to exclude victims who have suffered harm asesult of human rights abuse and are
in dire need of the educational and medical bengfiieing offered.

The draft regulations establish a series of rigifinitional and eligibility standards
that victims and their relatives and dependentsneitd to meet if they are to receive
educational and medical benefits. Some of theselatds disqualify classes of victims and
their families, sometimes in distinctly perverseysjgand often disadvantaging similarly
situated victims and their relatives and dependevitge privileging others. We will examine
each of these standards in turn.

)] The proposed regulations limit the class of liereies by conditioning
eligibility on proof of “support” or dependency hatr than on harm-related
need.

Although “dependency” is not defined in the reglas, and it is unclear if the

drafters had some specific regulatory definitiomimd when they make reference to a
“dependent” or to various situations of “suppor’d. South Africa’s tax code), dependency

within the NaCSA, and a Special Fund for War Vidjmwith a database of identified war victims and an
outreach programme to publicize its work.”).

%9 SeeRoht-Arriazasupranote 67, at 170-72 (“In the wake of military dizteships during the 1970s and 1980s
in Chile, Argentina and Brazil, the newly-electedl@n governments of those countries agreed stitute
reparations programs for victims of the human gghtlations of their prior dictatorial regimes....In Chile . .

. [iIn 1992, the Congress created the CorporatioriRieparation and Reconciliation to provide compéoa

and rehabilitation to victims' families . . . . Asrye whose name appeared in the commission's repavho

was later added by the corporatipwas considered a “victim,” antb additional proof was required
Scholarships provided for the children of thoséeHilor disappeared allowed for secondary or unityessudy
until the child turned thirty-five; some eight hued children make use of the subsidy, which incduiétion
and a living allowance. Free medical and psychalmgiare, through the Ministry of Health's “Program
Reparation and Integral Health Care/ds available to a broader group of victims' relagis and to survivors of
the violations) (emphasis added) (“The subsequent civilian redim Argentina] appointed an independent
commission to investigate the disappearances The government then passed a serigedirations
measures of ever-increasing scobeecognizing political prisoners whose suits émmpensation had been
closed by courts, and allowing the families of digappeared to remarry or claim inheritance righteout
having to concede that the disappeared person @asahd providing lump-sum compensation. “The Atigen
law extended to survivors of the detention campsell and later informally extended to those wiaol lbeen
officially exiled or unofficially detained. . . .ifkally, in 1999, the Argentine Congress creategexi&l fund to
facilitate the identification and reunification witheir families of children kidnapped or born vehiheir
mothers were captive during the years of dictaiprdh(emphasis added).

SeeTRC of S. Afr. Report, Volume 6, § 5, Ch. 7: Recoendations, § 37 (Mar. 2003) (“It needs to be diote
that, in many other countries which have gone thhosimilar processes, victims have been able tesscc
reparation many years after the truth commissioicgss has been completed.”).
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is a central component of a number of the reguiatidlthough the proposed approach varies
slightly as between educational or medical beneditsommon thread runs through many of
the regulations with some odd results: certairtireda of victims must establish a

relationship of support either with the victim @nseone else, or show “dependency” to
qualify to receive benefits. These dependency st@sdprivilege certain victims over others,
even though they and their families may have seff¢ust as much as other victims’

families. Oddly enough, by conditioning eligibilign dependency in many of its provisions,
the draft regulations may punish those very redgtiand family members who have actually
done the most to achieve some level of self-sadficy and financial independence, even if it
is far below that which they would have achievethm absence of the abuse.

In relation to the education benefits various goestarise: What is the basis for the
requirement of ‘support’ by the victim in relatiom grandchildren? What about where the
victim is deceased and would have supported theopdf alive? Why is it limited to a
grandchild? The proposed regulations in relatioméalical benefits provide a more inclusive
definition of — ‘any other person to whom a listectim has or had a legal or customary duty
to support’. What is the justification for definimglationships of “support” differently in
respect of medical benefits as opposed to educdtimmefits?

Similar questions arise in relation to the propasedlical benefits: the definition of
relative of a listed victim — includes a parensomeone who exercises parental control over
victim, a person married to a victim, a child ofietim or any other person to whom a listed
victim has or had a legal or customary duty to suppThe regulations regarding higher
education include a person that was married tetnviwhere the victim is deceased. Why
are the medical benefits not extended to such psPsWhy do they then have to be
financially dependent on someone else? In relatdhe eligibility of relatives of listed
victims, medical benefits are only afforded whea victim is alive and the relative is
financially dependent on the listed victim or thstdd victim is deceased and the relative is
dependent financially on another person. The sktob makes no sense — if the person
was financially dependent on the victim and théiwvialies, the person is most likely to be in
need of medical benefits if they have no othergets turn to for financial assistance.

Both the Basic and Higher Education and Traininguiations cut off benefits to the
grandchildren of victims if they are not in a redaship of “support” with the victini* As a
cost-saving and policy matter, it may have seersedlfy appealing for the drafters to draw
the line in this way. However, by doing so, theyéaffectively disadvantaged some
grandchildren and their caregivers, while benefittothers. A quick review of the applicable
language shows how. The Basic Education RegulatBBR) limits eligibility to those
relatives of victims who are:

“(a) a child of a victim, irrespective of whetharrmt the child was born in or out of
wedlock or was legally adopted; and

(b) a child of a person as contemplated in pardg(a) if the victim supports that
child.”

The Higher Education and Training Regulations (HET)ts eligibility to those
relatives of victims defined as follows:

" The relevant definition never uses the word graildor grandchildren. However, grandchildren would
certainly fall within these definitions and wouldst assuredly be impacted, as would any other e¥iladl fits
within these definitions.
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“(a) a person who is, or where the victim is deedasvas married to a victim, under
any tradition, or a system of religious, persondbamily law;

(b) a child of a victim, irrespective of whetherrat the child was born in or out of
wedlock or was legally adopted; or

(c) a child or a person as contemplated in pardugla) if the victim supports that
child.”

Under both provisions, the children of victims atigible to receive the fullest range
of educational assistance, subject to certain camimmmme restrictions. Similarly, spouses
of deceased or living victims may be eligible fagher education and training, although not,
as one would expect given their likely age, foribaslucational assistance.

However, the “child of a person” or a “child of &tvm” will not necessarily be
treated uniformly under these provisions. (See atdipraphs (b) and (c) above. For ease of
reference, we will use the words grandchild or dcdnildren in this discussion, although it is
possible that someone other than a grandchild raayofered by this language.)
Grandchildren may be treated differently dependingheir or their parents’ relationship
with the victim. If grandchildren remain in the fsaort” of the victim, they would be eligible
for educational benefits. However, the grandchiidsédeceased victims and grandchildren
in the care of a spouse or other relative of amietould apparently not be eligible, because
they would not be in the “support” of the victim.

In sum, a grandchild who is cared for by his gradpts, one of whom is a victim,
would be entitled to receive benefits, but a gréwldovho is cared for by a grandparent, who
is perhaps the spouse of a deceased victim, waildenentitled to educational benefits
unless that spouse were found to be an indirettivia their own right by the TRC under
1(1)(b). This approach privileges dependency oeedrwith potentially harmful
consequences.

If the objective is to ensure that living victimeaelieved of the burden of financing
their grandchildren’s education, if they are adyivengaged in their care and upbringing,
then the draft regulation succeeds. But if the cbje is to ensure that all the grandchildren
of victims, whether the victims are deceased amealare guaranteed educational opportunity,
because of the indelible harm wrought on the famdya whole by the wrongs committed in
the past, then this provision fails. This apptoeclikely to disadvantage women in
particular. Widows of victims who may have sufferedm indirectly and who now may be
caring for the grandchildren of victims will not béle to obtain assistance, unless they too
have been adjudged a victim under Section 1(If(Need, degree and type of harm and
family circumstances are ignored. Relations of supand dependency become
determinative.

In similar fashion, the proposed Medical Regulaioequire relatives to jump
through several hurdles to establish eligibility fieedical benefits, one of these requires a
showing of dependency. First, to be eligible,latrée must fall within one of four categories
of eligible relatives:

“(a) a parent of, or somebody who exercises ora@sed parental responsibility over
a listed victim;

2 0ddly enough, in the proposed medical regulatitiesdrafters created another design twist, adaingw
classification of relatives: “any other person toom a listed victim has or had a legal or custonaary to
support.” Would this include grandchildren? Wheeelgould it include?
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(b) a person married to a listed victim under aw, lcustom or belief;

(c) a child of a listed victim, irrespective of wher the child was born in or out of
wedlock or was adopted; or

(c) any other person to whom a listed victim hakamt a legal or customary duty to
support.”

Next, a relative of a listed victim must establidgpendency: “A relative of a listed
victim may only request medical benefits if, at ttete of the request — the listed victim is
alive and the relative is dependent financiallytloa listed victim; or the listed victim is
deceased and the relative is dependent finan@allnother person.” As with the
educational provisions, this language conditionsefiies on dependency not need and may
bar classes of relatives from receiving benefitée examples:

. A widow of a listed victim who is not dependemtaincially on either the
victim or another person;

. A child of a listed victim who is not dependemtaincially on either the victim
or another person;

. A parent of a listed victim who is not dependi@mancially on either the
victim or another person.

By categorically excluding all of these potentiahkeficiaries — a widow, child or
parent if they are not dependent on another —afelations deprive classes of potentially
needy individuals of even those medical benefis thay be linked to the human rights
violations, including psychological treatment, désghe fact that all of them may have
suffered trauma as a result of their connectica vatim.

The potential inconsistencies in coverage arentglli

Would the 16-year old son of a deceased victimdyeadl medical benefits if he is not
living with a relative or other adult? (His siblsignight be receiving benefits if they have
remained living at home.)

Would the widow of a listed victim who is workingéis financially independent
(but only barely) be denied medical benefits evestné is caring for hers and the victim’s
children? (Her children would be entitled to medivanefits, but she would not under the
current draft regulations.)

In essence a spouse, child or parent who is ealigrslf-sufficient but not
necessarily well-off, may not be eligible everhiéy have suffered profound trauma, if they
have not been identified in volume 7 as victimghieir own right.

1)) Means-testing based on a household’s colledtieceme may lead to

disqualification of applicants in genuine need

The availability of assistance for victims and tetas of victims depends on the
financial need of the beneficiary based on critedigch may not be an accurate predictor of
genuine financial need and vulnerability. Meanshtgsbased on a household’s collective
income in the BER and HER “Conditions for Assis&nimay lead to the disqualification of
applicants in genuine need of financial assistance.

The “Conditions for Assistance” of the Basic EdumatRegulations (BER) and
Higher Education Regulations (HER) (Regulation®@ &0 respectively) require that the
applicants’ household have a net monthly income (gbusehold’s collective income after
deducting for certain specified expenses) of leas br equal to R8,000 for applicants for
assistance with basic education, or R12,000 foliggys for assistance with adult education.
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The narrow focus on maximum household income levéhe exclusion of important
considerations, namely the type of employment bgllousehold members and the
meaningful and symbolic role of education in theamations program, is problematic.

While some means of survival may provide an adegliahg, the type of
employment held may be physically arduous and witdlsle for a long term career. By
considering the monthly income levels of a housghah administrator may reject assistance
to a household that is making ends meet in the sy but would need education and
training to secure their financial situation in tbag run.

Depending on the number of people in the houselkealch may be individually
under-employed, but collectively earn beyond th&imam income to qualify for assistance
with education and skills training. If each indival contributes a small amount per month
working part-time, the situation may arise whetarge household earns just above the
maximum net income, disqualifying all members frassistance, but with each person only
employed at a minimal level. While education amdning may be a means of improving an
under-employed person’s long-term livelihood aridvaihg him to seek more gratifying or
rewarding employment, the administrator may condidat these individuals are not in a
position of financial need and deny assistance.

Statutory law supporting the regulations, sucthas3kills Development Act,
recognizes how systemic discrimination affectssbeoeconomic status of certain
vulnerable groups. The narrow focus on househadnre without taking into account all
relevant contextual factors may be inconsistent wite of the general purposes of the
statutory framework within which the reparationbeme exists—to improve the
socioeconomic circumstances of persons affectquhbyand present discrimination and
human rights abuses. Education plays a key radereparations program as a way of
symbolically and meaningfully improving the futwwecumstances of a victim and victim’s
relatives impacted by gross human rights violations

There are several points of ambiguity in the preplaggulations relating to how the
net household income will be determined.

The regulations do not specify whether the apptisdmancial contribution to the
household will be included in the “net income pemttn of the house.” This may be a
significant detriment to some applicants if theamoincome is included: if the applicant earns
an income, including it in the net resources oftthasehold will inflate the financial
wellbeing of the household during the time thatdpelicant wishes to go to school.
Particularly where the applicant is one of the éarignancial contributors, this may disqualify
him or her from receiving assistance for lack o&ficial need, even though that income will
not be available to the household after he or shens to school.

The regulations are also unclear on whether themmar net income remains
unchanged where multiple children are living incaisehold that may qualify to apply for
assistance. If that is the case, it would havestfext that several children without assistance
may be competing for access to the same surplughigancome, even if the household
earns only slightly above the maximum net incomieati) possibly requiring families to
choose which child may attend school.

Finally, for both the BER and HER, assistance ajgled with registration fees,
tuition, boarding, transportation, and school umfs. However, a problem that many
households face in sending household members dimgjichildren, to school is the lost
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opportunity cost of income that the applicant cquidvide to the family if he or she doesn’t
go to school. For financially vulnerable familiésis lost income is prohibitive for many
children who could be in school, but the regulagidio not currently provide compensation
for the families facing this burden.

iii) The proposed regulations contain ambiguitiest imay bar otherwise eligible

applicants from seeking and obtaining benefits.

The draft regulations contain a number of ambiggithat may disadvantage certain
classes of victim relatives:

The definition of a “relative of a listed victimdf medical benefits is defined to
include “a person married to a listed victim undey law, custom or belief.” The word
“married” in this paragraph may be interpreted wamonly those currently “married” to the
victim, making it unclear if a spouse who has ramedror divorced would remain eligible for
benefits even if they suffered harm indirectly assult of the human rights violations. This
definition stands in sharp contrast to other sestiaf the proposed regulations. The HER
contains the following language: “a person whaisyhere the victim is deceased, was
married to a victim, under any tradition, or a systof religious, personal or family law.”

As detailed above, neither dependency nor suppemnat defined. What level of
financial assistance constitutes support? “Chgdindefined.

iv) The Reqgulations Proposed Time Limitations areluly Restrictive

Educational assistance under the proposed regutacsubject to a series of tight
time-constraints. Some of these temporal limitagiare likely to detract from the
effectiveness of the program.

Both the Basic Education Regulations (BER) andHlgher Education Regulations
(HER) contain sunset clauses, setting a five-yigat bn the overall duration of the program,
as follows: “the regulations apply for a periodigé years from the date of commencement
thereof.”

Educational support must be sustained over time.prbgram should have been
designed in such a way as to allow beneficiarieotaplete as full a cycle of education as
possible, if the program is to have a genuine irhpad be truly reparatory. The shortness of
these sunset provisions undercuts this objectissentially arbitrary in nature, the sunset
provisions do not take into account whether “leeshare successfully enrolled and are
perhaps nearing completion of educational progrdins.impact becomes particularly
evident, when you consider a student who hopesitdle benefits. As written, the
educational programs covers programs that coulardtieally cover a time span of 13 years
for basic education (Grades R-12) as well as varigngths of time for adult education and
professional training programs. The sunset claafestively place a cap on achievement: a
learner may only receive assistance for five-ye&esducation.

The Regulations and broader statutory scheme dteaexpectation that a
beneficiary will receive assistance at multipledisvof their education. One of the “Objects”
of the HER identified in regulation 2(3), is prowig assistance in respect of “more than one
category of assistance”, which cover basic thrcagyanced degrees of education. The time
limitations are inconsistent with this type of @ssnce, since most individuals will likely only
have the time to finish one complete and part cdi@ditional program, depending on what
level they are already at.
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Further, the South African Skills Development Aat instance, one of the statutes
included in support of the regulations, states itisgturpose is to “improve the employment
prospects of persons previously disadvantaged tajrutiscrimination and to redress those
disadvantages through training and education.” Hewndimiting the assistance provided to
a 5 year window of opportunity is an arbitrary dggmn limiting the extent to which
disadvantaged persons may meaningfully improve giiation.

Other family circumstances may also intrude, barbeneficiaries from requesting
assistance soon enough to help them. For instéracé&amily cannot find a way to
compensate for the learner’s lost income in theslatively-established five year period, the
person is unlikely to pursue a degree programdthten, an adult with little or no basic
education may need up to 4 years just to qualifyife higher education programs. More
information is needed to discuss expected annuahire at different levels of education and
the costs of tuition for advanced programs, bshduld be at least highlighted that those
working towards advanced education programs shuoeilgble to do so without the
disincentive of losing assistance during the mepeasive years of education.

In addition to the overall sunset provisions, eaclividual program puts a cap on the
length of time a beneficiary may receive benefiteese individual limits seem less
problematic generally, because they seem to cl@gglyoximate the number of school terms
needed to achieve the degree sought. This may lenbevproblematic for adults who only
have time to study part-time and will take londeart the allocated time to complete a given
program. The regulations are unclear on this pbumit it appears that if an adult follows part-
time studies, the same time limit is in force, nieing further the level of education he/she
may obtain under the regulations. The time pern@dy by degree program:

* Grade R (reception year preceding grade 1): one yea

* General Education (7-15 years or 9th grade): feary

* Further Education (grades 10, 11 and 12): 3 years

» Further Education and Training (levels 2 to 4 & Mational Qualifications
Framework as contemplated in the South African {fications Authority
Act): 3 years

* Higher Education (above grade 12): 5 years

» Skills Development: (presumably the 5 year sunset)

Regulations 10(3)(1) of the BER and 11(3)(a) of fER specify a two-month
deadline from when the Regulations come into conuaerent for requesters to apply for
assistance for the current year. In practice,dbedline is likely to prove too short. If the
two-month cut-off is missed, the beneficiary magsm large portion of the first of the five
year time limit to begin the educational progratften takes lengthy planning and
preparation to make child care and living arrangamér a family before an adult can return
to school, which might further detract from the danv of opportunity presented to
beneficiaries.

V) The proposed regulations provide little inforroatabout the scope and type
of medical benefits that are covered under therpragThis uncertainty may
undermine the effectiveness of the regulationsallvévictims are not made
aware of the type of assistance they are intermleeceive.

Whereas the BER (Regulation 2) and HER (Regul&jdooth outline the “Objects

and application of Regulations”, the medical besetgulations (MBR) are less clear as to
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the extent and type of medical assistance to baged. As currently drafted, the proposed
legislation does not provide sufficient guidancewlthe scope of medical benefits available
to victims and their relatives and dependents. nyMasues remain outstanding:

Will beneficiaries be entitled to receive treatmenly for those conditions that they
can show are attributable to the harms sufferedIP b&heficiaries be entitled to long-term
services or only short-term treatment?

Regulation 4(1) specifies that “medical benefitshie form of health services must be
rendered” to beneficiaries of the scheme. The di&finof health services (provided in the
National Health Act) is broad and includes reprdieccare, emergency care, basic nutrition
and health services for children, and medical tneat for arrested, detained and accused
persons. However, Section B, Question 4 of thdiepon form for medical benefits
requests information about “the harm suffered eesalt of the conflicts of the past, which
information served as the basis on which the TRitified the person as a victim.” The
form further notes that the information will be dde determine whether the person
requesting benefits is a listed victim of the TRGaative of a victim. It is unclear why this
guestion is necessary, given the TRC has alreathdliwhich victims have been recognized.
This question suggests instead that the informatimut the original harm suffered may be
used as a means of determining whether benefikbevigranted or not to an applicant.

The complexity and uncertainty in the applicatioagess may discourage applicants
from seeking medical services due to the finantsél of having to pay for services
following a rejected application. Given that thepose and scope of the MBR is not fully
articulated, applicants will likely be uncertainoalb whether their applications for medical
assistance will be approved or rejected. Withotat#shing criteria or specific examples of
the services that will be compensated, the ridgkawing to pay the cost of the service itself
may be prohibitive for applicants who could neviéora the service without assistance.

Some provisions in the regulations are cause fdicpéar concern in the application
process. Approval for the treatment is not graiieidre services are provided. Regulation
6(2) states the health institution must ensurentadical treatment is rendered to the
applicant, “despite the fact that the dedicatedtiaff must still verify the request.”

Even though the health institution is requiredtovjile the service regardless, the
regulations do not specify who will bear the cdsthe treatment if the application is
rejected.

Regulation 6(4) lists the criteria which the detickofficial must be satisfied are met
for the request to be approved, which presumaldytter bases for the denial of a request.
One of those criteria is whether the applicantlistad victim or relative of the listed victim
as contemplated in regulation 3(1), informationaithihe applicant must provide in the form
with supporting documentation. It appears that dseh an applicant requests medical
assistance, this is the necessary process. Whijel&®n 5(6) requires the head of the health
establishment to “assist a person in completing’fdrm, and ensure that it is “completed
properly,” this may be an undue administrative leardn health care institutions.

5) Aspects Of The Regulations In Notice 282 Are Pedurally Unfair.

The Annexure Request Forms are unnecessarily coatptl to complete; these
complex administrative procedures may adversebcathany victims. While the medical
benefits regulations specifically provide for hblphealth personnel to the victims in
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completing the request form&the educational assistance regulations do notingake
education program potentially inaccessible. Formg)a, the Basic Education and Higher
Education and Training Request Forms ask for banétetails and bank stamps of several
institutions / persons that a victim may have diffiy collecting. Heads of schools should be
educated about these forms, and the regulationddsktipulate that school personnel must
assist victims in completing them. The schools @aithing facilities with a high
concentration of students who are receiving thssséance should be required to hold open
house days during which representatives of bardading homes, transportation providers,
and uniform stores are all present to help themgtomplete all the necessary paperwork
efficiently, ensuring each student is ready to besghool as quickly as possible. Mr. Thapelo
Mokushane also advised in his response than arstasse to victims would be detailed in
the regulations. The lack of any such provisionh@education regulations implies that
there may be no intention to provide assistance.

The forms provided for victims and relatives t@lgfor assistance with education
and skills training do not give sufficient opporityrto provide details about contextual
factors relating to vulnerability and financial deeThe BER Regulation 9(3) and HER
Regulation 10(3) require that the administratoetaito account which requests are most
“deserving,” “if there are not sufficient funds @eadle for a particular year to provide
assistance to all the victims or relatives of tltims.” However, the forms themselves do
not request information that may be highly releviantan administrator to make an accurate
assessment of the household’s financial circums&nc

Additional measures could be taken to ensure mocessibility. Request forms
should be available at all schools and not judherDepartment of Education website, as
stipulated in the regulatiorfi$ It is unclear how victims are expected to subiétRequest
Form to the Director Gener&l The regulations should specify that schools aaiditrg
facilities will be responsible for submitting akcessary paperwork to the Director General,
since those who are most in need of this assistamckkely to have the most difficulty
accessing the centres where these forms will beegs®d. The regulations should also
include provisions regarding outreach to victimss the State’s responsibility to ensure all
children who have been affected by gross humansrigblations in the past are registered in
schools.

In relation to medical benefits, the request preéegqually problematic. The state is
only required to liaise with the health officialgggding whether or not approval is made.
There is no obligation to inform the applicant. §kind of paternalistic legislation is
disempowering.

The head of the health establishment must subrtiittaledicated official the
invoices relating to health services within 7 day$iere are no consequences for non-

3 Regulations Relating To Medical Benefits For \fitsi §8 5-6, Government Notice (GN) R282/2011 (S.)Afr
"4 Regulations Relating To Assistance To Victims #spect of Basic Education § 10 (2) (b), and Reipulat
Relating To Assistance To Victims In Respect OftiéigEducation and Training 8 11 (2) (b), Government
Notice (GN) R282/2011 (S. Afr.).

> SeeRegulations Relating To Assistance To Victims #spect of Basic Education § 10 (3) (a), and
Regulations Relating To Assistance To Victims Irspaect Of Higher Education and Training § 11 (3) (a)
Government Notice (GN) R282/2011 (S. Afr.).
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compliance. But does it mean that the state doésn to pay if there was no such
submission? If so it would be completely unfaidamreasonable.

There is no provision made for someone to apply lésed victim or relative of a
listed victim and then have confirmation that tieye been so assessed so that they don’t
have to go through the same application proceds agat time they require health services.
The form requires the provision of information abthe incident in which the victim was
involved and the harm suffered as a result of toaflicts of the past’ which served as the
basis on which the TRC identified the person astw. It is stated on the form that the
information is necessary to determine whether #regqn is a listed victim or a relative of a
listed victim. Given the limit of listed victims those determined by the TRC, this
information is not necessary. That it is not inéddn the forms regarding applications under
the educational regulations evidences this. It Ehtherefore be deleted. Its inclusion
suggests that some assessment will be made regavtigther the health services required
are related to the injury which afforded ‘victinagis’. The provision of health services are
not limited that way in the regulations and therefitne requirement to provide the
information is inappropriate.

The government should store each victim’s infororaind details of assistance
received in the past in secure and easily accessdibbases. This would make it possible to
quickly identify which eligible children have ngplied for assistance and target outreach
efforts to specific victims. Each victim should ¢igen an official number; this number
should not be connected to the TRC process anddshtbaw all victims of gross human
rights violations to access educational and medieakfits. In addition, the renewal forms
for educational assistance should be much simpleoinplete if a person is staying at the
same school or training facility, and this shoutd imvolve the same long and tedious
process of gathering the same particulars. Staictgn information in databases would also
make it unnecessary for a victim to have to rec traumatic experiences, as the
Medical Benefits Request Form currently requites.

The Notice 282 regulations lack clarity in sevenaas. For one, the 5-year limit on
the regulations is not explained. Where does #a@sé a child who begins receiving
assistance at grade 1 and is then left with no@tigfter grade 5? The educational assistance
program should be focused on achieving completit@hgraduation. Similarly, the criteria
that the head of a health establishment must udetesmine which health services are
“necessary” and must therefore be rendered in daoge with the regulations is not
detailed’’ This criteria needs to be made explicit. It shaudtl depend solely on the
judgment of the head of the establishment’s petsomdmedical judgment, as he/she would
be unlikely to assume risks and is likely to refasevices out of fear that the service may not
be covered by these regulations.

6) Other Aspects of the Notice 282 Regulations Breblematic.

7 Section B, question 4 asks victims to “provideomiation about the incident in which the victim was
involved and the harm suffered as a result of th#licts of the past, which information served las basis on
which the TRC identified the person as victim.”

" SeeRegulations Relating To Medical Benefits For \fiu$i § 6 (2), Government Notice (GN) R282/2011 (S.
Afr.).
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Funding for these reparation regulations is toed®om the President’s Fund,
established by the Promotion of National Unity &etonciliation Act’® Providing
community reparations is one of the main purpo$éiseoFund contemplated under the Act:
“There shall be paid from the Fund all amounts p&yay way of reparations towards the
rehabilitation of communities’® Victims have endeavoured to ensure that the Fsind i
managed with this important purpose in mind, aresilent Mbeki conceded at the ANC’s
Polokwane conference in December 2007 that the Aundid be retained for community
reparation programs to rehabilitate communities shiffered during apartheid and are still in
distress. The proposed regulations do not inclixyecammunity reparation provisions as
stipulated in the Act and as recommended by the. TRE TRC Report reads: “Entire
communities suffer the adverse effects of postati@tic stress disorder, expressed by a wide
range of deponents to the Commission. It is theeefecommended that rehabilitation
programmes be established both at community arndnaaievels.®°

The TRC Report goes on to make specific educatimhhealth recommendations
under the heading of “Community Rehabilitation,”iafhare ignored by the current
regulations. These include establishing localttneat centres for physical and emotional
needs, community-based survivor support groups nmamity crisis and trauma skills
training, specialised trauma counselling serviees, family-based therapy t is readily
apparent that the TRC recommendations do not cquigenlimiting health assistance to
listed victims. The TRC Report also includes corhpresive mental health recommendations,
yet the Notice 282 regulations limit the medicahd#s to “health services” as defined in
section 1 of the National Health A¥twhich does not provide for mental health services.
Further, the TRC Report also details educationmewendations under the heading of
“Community Rehabilitation® but the DoJ has dismissed the community aspect in
promulgating these regulations that distinguishvieen individuals living together in
distressed communities based on an incompletemattist.

7) Other Comments Addressing Inadequacies of thg&ations Relating to Assistance to
Victims in Respect of Basic Education and in RespetHigher Education and Training.
i) In the case of educational benefits, the dedutations offer no definitive
guidelines for determining the class of eligibléctims.”

8 Act 34 of 1995 § 42 (S. Afr.).

1d. at § 42 (2A).

8 TRC of S. Afr. Report, Volume 5, Ch. 5: Reparationl Rehabilitation Policy, § 94 (Oct. 1998). “In
consultation with appropriate ministries, commubsed services and delivery should be strengthaned
expanded to have a lasting and sustainable impacbimmunities. . . . The activities that emergenftbis
policy should aim to bring people together, to potenmutual understanding and reconciliatidd.”at 79 50-
52.

81d. at 11 100-06.

82 Regulations Relating To Medical Benefits For \fitsi § 1, Government Notice (GN) R282/2011 (S. Afr.).
8 SeeNational Health Act 61 of 2003 § 1 (S. Afr.) (“[eklth services’ means- (a) health care services,
including reproductive health care and emergencgicaétreatment, contemplated in section 27 of the
Constitution; (b) basic nutrition and basic healine services contemplated in section 28 (1) (thef
Constitution; (c) medical treatment contemplatedantion 35 (2) (e) of the Constitution; and (d)niipal
health services.”).

8 TRC of S. Afr. Report, Volume 5, Ch. 5: Reparationl Rehabilitation Policy, § 107-12 (Oct. 1998).

Khulumani Support Group, Centre for the Study of Violence & Reconciliation, Institute for Justice and ie]
Reconciliation, Human Rights Media Centre, South African History Archives, International Center for
Transitional Justice, Freedom of Expression Institute, Trauma Centre for Victims of Violence and Torture




COMMENTS ON THE DRAFT REGULATIONS PUBLISHED BY THE SOUTH AFRICAN
DEPARTMENT OF JUSTICE DEALING WITH REPARATIONS FOR COALITION FOR
APARTHEID ERA VICTIMS TRANSITIONAL JUSTICE

Instead, the draft regulations refer quite ambigloto “a person who has been found
by the Commission to be a victim as defined in geaphs (a) and (b) of section 1(1) of the
Act,” without referencing a specific, extant TR@ding, list or process.

In addition to barring the mass of South Africaistims who did not participate in
the TRC, the draft regulations may present addilidifficulties for even those victims and
their families who did participate. Unlike the dreggulations for medical benefits which
make reference to a specific TRC volume 7 andthi&t draft regulations for educational
benefits provide little of the specificity needed €rafting an effective process for
determining whether a person has been “found bytimamission” to be a victim. It's not
clear: what records of the TRC will be determina®vWill participation be limited to only
those persons who have appeared before the TRGawedbeen allocated a TRC reference
number? Will victims who failed to collect interiraparations grants still be considered
eligible to receive benefits?

This lack of specificity is particularly troublinghen one considers that the drafters
opted to take a very different approach in the madiontext, naming a specific volume of
the TRC Report. Are there discrepancies betweesetivho have been “found” to be victims
and those who have been “identified” as such imwva 7? Are the two categories for all
intents and purposes identical or do they in atyuebnstitute different victim populations?

Will any victims be excluded from assistance ifytitrave not been classified
properly? For instance, is it possible that thiewf a deceased victim may have been
“found” by the Commission to be an indirect victibgcause she suffered the requisite
“harm” under section 1(1)(b) of the Act (“intervegito assist” a victim “in distress”), but
was not listed as a victim in volume 7 and thus ivdoe ineligible for medical benefits?
Conversely, is it possible for a family member &dn the list of victims in volume 7, but not
qualify as a victim under section 1(1)(b) and thagoreclosed from receiving educational
benefits?

Without more information about the content of tipemtive findings that will be
consulted to judge eligibility for educational bétsg it is difficult to gauge how equitable
the process will ultimately be and whether or iheise provisions will eventually exclude
some victims who did have a role before the Comignissr who might be considered direct
or indirect victims under Section 1(1)(a) or (b).

ii) Documentary requirements are too onerous irctireent Regulations on

Education Assistance

It appears that the documentary proof requirecppfieants is unnecessarily
burdensome. Applicants for education assistancs provide the following documents in
support of their application:

» Proof that the victim supports the applicant (& tpplicant is a grandchild of
the victim), either through affidavit or financiacords.

» Certified copies of the applicant’s identity book.

* The letter from the TRC indicating that the pergoa victim.

* Banking details of the educational institution, tabag home, party to be
owed for the school uniform, and the party to bedvor the costs of
transportation (bank name, account number, braodb)as well as a stamp
from each bank confirming these details.
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» For tuition, proof of the amount payable to theaational institution and
proof of enrolment.

» For the boarding home, proof of the amount payabtbe boarding home and
that the applicant actually lives in this place.

* For the uniform, confirmation that a uniform is qomsory as indicated in the
Institution's Code/Rules.

» For transportation, proof of the amount requiredtfansportation and proof
that the applicant makes use of this method okpartation.

The logistics of obtaining these documents maydyg difficult for certain
applicants, depending on the current geographicailtion and the availability of
transportation, particularly with respect to trdivej to potentially four different banking
institutions at locations that may be far from horkarther, the BER (Regulation 10(6)(b))
and HER (Regulation 11(6)(b)) both include a primrisstating that the “administrator may,
if the documents required in the request form ateattached, refuse to consider the request.”
While it is unclear to what extent the applicatean be wholly disregarded without any
meaningful consideration, the language of theseigians is ambiguous and leaves room for
an administrator to reject an application if ang af these numerous documents is not
present.

iii) Amounts payable

There ought to be policy justifications for theetetination of the amounts should be
provided by the Department. A number of questi@msain unanswered.

Why is the payment of an allowance for a schodlarm only provided if the
uniform is a requirement? What about circumstamdesre the provision of the school
uniform is necessary to ensure the child has apjatepclothing to wear to school?

The payment of a transport allowance to a gradeild s not payable where the
school is within 1.5km from their place of residenhis would not be an appropriate
distance for a child of that age to walk alone assumes that someone is available to walk
the child, when work commitments may prevent thesrf being possible. This is then
increased to 2km for other children, who may alsbhe of an age where it is appropriate to
walk that distance.

The minimum distances which a person must live ftbeneducational institution to
qualify for a transport allowance do not apply wh#re person is handicapped. However, in
some circumstances the legislation refers to phjlgior mentally handicapped and in others
it is limited to physically handicapped. Thereagsbasis for the distinction and a policy
justification should be provided or the regulatiamsended so that all such provisions refer to
physically and mentally handicapped.

Payment of boarding or travel allowance will dependhe school the child is
attending and consideration will be given to theetsal needs’ of the child. This term is not
defined. Will this only include the needs of phytig or mentally handicapped children (as
referred to in respect of travel allowances) of ivélso take into consideration the capacity
of learning institutions to accommodate specialrig® needs (such as ADHD, etc). Itis
unclear why the accounting officer would need a thada publish the new maximum
amounts each year when the increase is a fixed 5%.

It appears that any financial aid, assistance ncession received from the state is to
be deducted from the amount for which the persoulavotherwise qualify under the
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regulations. This is inappropriate and such finanaid should only be considered as part of
the gross income of the applicant and treatederséime manner as other forms of income.
Arguably the people who qualify for such aid are thost likely to need assistance under
these regulations.

iv) Administrator discretion

If there are not sufficient funds available foresay then the administrator gets to
determine which of the requests are the most diegervThere is no provision made for
assessing whether the funds made available foy#zat(which is determined by the
accounting officer) were appropriate (which is kely given they then prove to be
insufficient). There should be opportunity to mwithe amount allocated where it proves
insufficient.

The determination of ‘most deserving’ in respechigiher education or training refers
to ‘the level of education of a victim or a relatiof a victim’. It is unclear how these criteria
will be applied.

The regulations allow the administrator to refusednsider a request if the
documents required by the form are not attachei. iShnappropriate given the power
imbalance between the requester and the statkewbleof literacy in the country and
particularly among the group who are the targehisflegislation. The administrator should
be obliged to assist the requester.

The administrator gets to elect the period tha&cmester has to respond to a notice
informing them that the administrator intends tcormmend the refusal of their request for
assistance. This is inappropriate and a minimure period must be inserted (suggest 30
days) to protect the interests of the requester.

The person that verifies the decision of the adstiaior only has the power to refer
the recommendation back to the administrator foomsideration if they do not consider that
all the requirements of the regulations have been There is no capacity to do so on the
basis that they do not agree with the amount recemded or that they do not agree with the
assessment of who is the ‘most deserving’ (unkesetis a flaw in the procedure itself).
While the fund administrator then has discretiogarding payment of monies, there is no
provision which gives an express right to that per® pay someone where a contrary
recommendation has been made or to pay an amdwerttban that recommended. This, in
effect, means that unless the requester applies fieview of a decision by the DG no review
is done of the discretion applied by the administtaA substantive review step should be
included as a matter of ordinary procedure.

There is no time limit in which the DG must respaadn appeal other than ‘as soon
as circumstances permit’. This is not appropriagk @maximum time period must be
inserted (such as 30 or 60 days). The requesterhmus certainty regarding when a decision
will be made, remembering that a child may notlbe & attend school for the year if a
decision is not made quickly. Furthermore, soméagaly should be provided as to when an
application for judicial review under PAJA can bstituted.

V) Other concerns

Education is a key component of a reparations pragas it has the potential to give
meaning to the sacrifices and loss of many victipngyiding them with the tools to build a
better future for themselves and their childrere Thrrent regulations contain no provision
for screening and evaluating educational progrdmaswill ultimately benefit from the
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President’s Fund through victims who enrol in th&ome institutions, attracted by the
public payment, could be driven to create cheapisadequate programs for victims, so
guality standards should be established. Also mgssire provisions to cover other
educational expenses such as school supplies Aodldwreakfast/lunches. The DoJ should
be mindful of schools in certain communities thaynexperience an influx of students, and
the regulations should provide for additional reses to those schools or for building new
schools if needed.

The Constitution states that “everyone has tha (@) to a basic education, including
adult basic education; and (b) to further educatidnich the state, through reasonable
measures, must make progressively available aressitte.? Arbitrarily denying education
assistance to thousands of victims of gross humghtsrviolations, even when such
education assistance was intended by the TRC ¢opaet of community reparations, is not
making education “progressively available and asibés.”

In addition, some of the figures specified in tbgulations contribute to this
inaccessibility. The Basic Education regulatiomgudate that the net household monthly
income cannot exceed R 8,000 after deducting mgetgant, transport expenses, taxes,
pension and medical contributions, R 300 per famigmber for living expenses, and
statutory contribution& This seems problematic if a child is in grade 6 a family’s net
income is R 9,000—too high to qualify for assisgraut too low to even cover the school
fee which will likely be higher than the entire metome. The same problem arises under the
Higher Education and Training regulations for arygperson who wants to go to college in
a family with a net monthly income of R 12,000—tugh to qualify for assistance, but too
low to even cover the higher education fees whithlikely be higher than the entire net
income®’

Lastly, it is worth noting that the closed victinfist policy of the education
regulations, which refer to the South African SdedAct, is also contrary to the spirit of this
law, as expressed in its Preamble, which recogitieeseed toredress past injusticeis
educational provision, provide an education of pesgively high quality foall learnersand
in so doing lay a strong foundation for the deveiept ofall our people’s talents and
capabilities, advance the democratic transformaifaociety, combat racism and sexism and
all other forms of unfair discrimination and intaece, contribute to the eradication of
poverty and the economic well-being of societytgcband advance our diverse cultures and
languages, [andjphold the rights of all learners . . .8

V. RECOMMENDATIONS
The SACTJ makes the following recommendations:
1- Allow all those who are victims of gross humaghts violations under the criteria
specified in the Promotion of National Unity andcBeciliation Act to access these
educational and medical benefits.

% S.AFR. CONST. 1996 ch. 2, § 29.

8 Regulations Relating To Assistance To Victims #sPect of Basic Education § 9, Government Notid¥)(G
R282/2011 (S. Afr.).

87 SeeRegulations Relating To Assistance To Victims Bspect Of Higher Education and Training § 10,
Government Notice (GN) R282/2011 (S. Afr.).

8 South African Schools Act 84 of 1996 (S. Afr.).
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COMMENTS ON THE DRAFT REGULATIONS PUBLISHED BY THE SOUTH AFRICAN
DEPARTMENT OF JUSTICE DEALING WITH REPARATIONS FOR COALITION FOR
APARTHEID ERA VICTIMS TRANSITIONAL JUSTICE

2- Establish ongoing victim registration proceduaad take affirmative steps to register
victims of gross human rights violations. Suppaord @ublicize such efforts through broad
information campaigns. Special effort should be endreach out to victims of sexual
violence and other groups who were marginalizetiénTRC process and may traditionally
be excluded from the social, political and econolifécof the country.

3- Undertake an open and transparent process stittation and dialogue with civil society
to revise the Notice 282 regulations so as to beermesponsive to victims’ needs and afford
victims the right to public participation.

4- Implement the TRC’s community rehabilitation aegtion recommendations, including
mental health services.

5- Provide assistance to victims in applying fondfés and eliminate excessively
complicated administrative requirements.

6- Streamline victim information in secure and Baaccessible databases, so that victims do
not have to continuously provide the same details.

7- Eliminate the 5-year limit on the education dagions and revise the net income
requirements.

8- Secure equity in the provision of reparationstigh reserving funds exclusively for
community rehabilitation and establish a body tmenister these funds that includes not
only members of the government, but also represeasafrom civil society and the business
sector.

9- In relation to the specifics of the proposedgpaonmes, we recommend-

» Provide greater specificity about the processdentifying victims eligible
for educational benefits;

* In determining the financial means of a househibld,applicant’s own
monthly financial contributions should be excludedhe analysis of the
household’s net monthly income, given the housetlicheed to survive
without that support for the duration of the beciefiy’s education;

* Dependency alone should not be determinative gitglity;

* At a minimum, medical benefits for conditions relhto the human rights
abuses (e.g. trauma) should be made availablé vactins, direct and
indirect;

* The Regulations should require the administratdake into account the total
number of eligible applicants for education assistgain one household and on
that basis, determine an appropriate maximum einie accordingly. For
household’s with several school age children fetance, the cut-off amount
for net monthly income should be higher than hoakEs with one child,
given the family will need to pay the educationtedsr each of them;

» The Regulations should recognize the opportunist obgoing to school and
allow families to apply for a household subsidyidgrthe time an applicant is
in his/her program (including children as well).

* Applicants should be prompted with open ended guestnd given ample
space to describe in-depth the individual and farrcircumstances of the
household. This may alleviate some of the diffigalt determining financial
need based on collective household income lookithg &t prescribed and
limited indicators for financial need. For instance
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« The form currently asks if the applicant has arsadilities, but not whether
any other members of the household do also, whightrhave a significant
impact on the financial circumstances of the hoakkThe applicant should
be prompted to provide information for any disdlg$ or ongoing medical
issues among all members of the household and wh#tbse persons require
bedside care or full-time support.

» The applicant should be prompted to specify thebmmof household
members who are children or elderly and thus uniabeork.

* The applicant should be asked to describe the eafuwvork held by income-
earning members of the household, such as whetisgiuil-time, seasonal,
part-time, temporary/contractual, etc. This magwlthe administrator to
obtain some insight into the ongoing financial \arkbility of the family,
month to month or in the longer term future.

* The purposes and scope of the medical benefit dhmikpecified to give
greater clarity to the regulation overall. The Goweent should clarify
whether beneficiaries may receive coverage famaltlical treatments or only
for those harms caused by human rights abuses thelapartheid regime.

* The bases upon which an application may be rejestiedld be explicitly laid
out.

* The regulations should allow an applicant to agpige and for all for the
status of an approved beneficiary, to avoid waitngapproval for each
particular application. This might allow for a gkes approval process,
reducing the risk to applicants of being rejectiterahe treatment has already
been rendered.

* Previous costs incurred for treatment for harmItegufrom gross human
rights violations under the apartheid regime shda@aonsidered for
compensation, particularly given the amount of tiimgt has occurred since
these harms were suffered. This recommendation timeflect the goal set
out in the preamble to South Africa’s National Hea\ct, which recognizes
“the socio-economic injustices, imbalances andurtexs of health services of
the past,” and “the need to heal the divisiondhefgiast and to establish a
society based on democratic values, social justicefundamental human
rights.”

» Particularly with respect to banking details, wiverepossible the provision of
supporting documents should be required AFTER ¢lqeest is approved as a
condition for the receipt of assistance. By reqgjrilocumentation after
approval has been given, it will help to ensuré¢ tha documentary burden is
less prohibitive at the outset for potential apgolits and will allow greater
flexibility in the time limitation for the benefiaries to provide documents,
allowing families to make the necessary logistaaangements without
risking that they miss the application deadline.

* Remove BER Regulation 10(6)(b) and HER Regulatib{®)}(b) entirely. It
should be mandatory that all applications are cwwsd in full to ensure that
legitimate requests are not rejected merely becdugskgistical obstacles
faced by the applicant are too burdensome.
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10- We propose the establishment of an independpatations monitoring body to consist
of 3 members: (a) a representative from Parliar(tetause of the budgetary and legislation
considerations) (b) a representative from the SA@I(c) a representative from the SA
Human Rights Commission. Such a monitoring bodyhvto ensure that consultations are
conducted, a registration process is establishddrat regulations are revised when
necessary to meet victims’ rights to reparatiobhgould also mediate or review disputes
arising from DoJ decisions in relation to repanagio

VI. CONCLUSION

The Notice 282 regulations fall considerably stodrddressing the needs of victims.
The current reparations program lacks the accollityakransparency and accessibility
required to provide marginalized communities withost-apartheid experience of social
justice that honors their sacrifices made in thegsfle to achieve a democratic society based
on human dignity, equality and freedom.

The Government of South Africa should not let tinarfcial, temporal, and practical
compromises of the past dictate the future. To kngly allow an incomplete process to
become dispositive of future benefits is to reralgrave and unnecessary injustice to South
Africa’s victims and to the international normsSihte responsibility for reparations.

The SACTJ stands ready to work with the governm@ensure that a viable
reparations program that serve the needs of viagsrgenerated through participation and
consultation.
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